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PREFACE 


In all attempts to regulate or control, through international 
agreement, relationships which may lead to war between nations, 
the necessity for a definition of what constitutes aggression has 
become increasingly clear. Many proposals have been discussed 
and criticised, but with the signing of the Pact of Paris the need 
for such a definition has become imperative, It seems useful, there- 
fore, as an attempt to help clarify ideas on this important subject, 
to bring together the various proposals in this issue of International 
Conciliation and to interpret them. Professor Clyde Eagleton, a 
scholar well known in the international field through his book on 
the Responsibility of States, has prepared the following document, 
which is earnestly recommended to all serious students of inter- 
national problems. 

NICHOLAS MURRAY BUTLER 
New York, October 20, 1930. 
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THE ATTEMPT TO DEFINE AGGRESSION 


By CLypE EAGLETON 
Associate Professor of Government, New York University 


The control of war is today a concrete problem, engaging the 
primary attention of statesmen, and, in its various phases and ap- 
proaches, constituting political issues within States. The peace 
movement has passed beyond the merely idealistic stage, and has 
been put upon an experimental basis. The problem is no longer 
whether war is desirable or not, or whether or not it can be controlled, 
but rather, which method of controlling it is most efficient. War 
(in the broad sense of the use of armed force by one State against 
another) has long been recognized as a means of protecting rights; 
and is still regarded as the ultimate method. It follows that not all 
wars should be regarded as wrongful. The question is: which wars 
should be held to be illicit? 

Within the last decade or so many solutions have been offered, and 
enormous progress has been made toward the solution of a problem 
which has baffled humanity for centuries. In recent times the ques- 
tion as to which of the parties is guilty of wrongdoing has resolved 
itself into this question: which is the aggressor? The difficulties 
uncovered in the effort to find a satisfactory definition of aggression 
have proved to be one of the greatest, if not the greatest, obstacles 
to all plans for the control of war. The term itself has become obscure 
in meaning; and one may now enquire whether the efforts to define 
aggression represent a possible or proper approach to the organiza- 
tion of peace. 


I 


War has always been regarded as a calamity, but as one which 
could no more be averted than flood or plague. From a moral 
viewpoint, however, it has always been maintained that war should 
not be lightly undertaken. The idea that a war involves the element 
of justice was latent. It was shown in the belief that God would 
support the just cause; and so Ivanhoe was able to rise from his 
sick bed and defeat his more powerful adversary. Trial by combat 
was, at one time, the ordinary means of settling disputes. 
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But it was not satisfying to the heart, nor to the logical mind; and 
the philosophers of the medieval period took up the problem serious- 
ly. As far back as the Decretum of Gratian we find the statement 
that war is just if undertaken to recapture stolen things or to repulse 
an enemy; and St. Augustine asserted that those wars were just which 
had for their purpose to avenge injustice, or to regain what had been 
unjustly taken.! Vitoria, whom Dr. James Brown Scott regards as 
the ‘Father of International Law”’ rather than Grotius, reduces it 
to the simple, though sufficiently broad principle: ‘‘ There is a single 
and only just cause for commencing a war, namely, a wrong 
received.”"? To these medieval writers, the purpose of war was 
peace; and it was in nature punitive: “In order to preserve peace,” 
said Suarez, ‘‘it is necessary that there should be a lawful power to 
punish crimes.’’* The real difficulty for these writers was to secure 
an impartial judgment; they could not avoid putting the prince 
into the position of being his own judge. 

Grotius added little to the analysis of the scholastics, though the 
fact that he distinguished between just and unjust wars is being 
widely recalled today. There were, in his view, three causes of just 
war: defense, recovery of property, and punishment.‘ Vattel does 
little more than elaborate the ideas of Vitoria; and subsequent 
writers followed the lead thus laid down for many years. According 
to Kent, ‘‘an injury either done or threatened to the perfect rights 
of the nation, or any of its members, and susceptible of no other 
redress, is a just cause of war.’’* In general, the opinion seems 
to be that war is, if not illegal, certainly immoral, unless conducted 
in self-defense or for the maintenance of other legal rights; that 
when just, it is legal and even a duty, for the purpose of maintaining 
rights; but that not all injuries require resort to war, especially if 


1 Justum est bellum quod ex edicto geritur, de rebus repetendis, aut propulsandorum 
hostium causa. Quoted by Vanderpol, La Doctrine Scolastique du Droit de Guerre (Paris, 
1919), p. 51. The definition may be traced back to Isidore of Seville, and even to Justinian. 

2 De Indis et de lure Belli Relectiones, being parts of Relectiones Theologicae XII, by 
Franciscus de Victoria (Carnegie Institution of Washington, 1917), 170. It is worth 
noting that Victoria adds ‘‘ Not every kind and degree of wrong can culliee for commencing 
a war.”’ See also, Scott, The Spanish Origin of International Law (Washington, 1928), 
p.46; Vanderpol, op. cit., p. 60. 

§ Quoted by Scott, loc. cit., p. 81. 

‘ Plerique bellorum tres statuunt causas justas, Cepeda. recuperationem rerum, & 
punitionem. Grotius, De Jure Belli ac Pacis, I, I, Il, 

5 “The immediate consequence of the premises is, that if a nation takes up arms when 
she has received no injury, nor is threatened with any, she undertakes an unjust war. 
Those alone to whom an injury is done or intended, have a right to make war."’ Vattel, 
The Law of Nations (Chitty Ed., Philadelphia, 1844), III, III, 27, p. 301. 

* Kent, Abdy. Ed., p. 164, quoted by Wright, along with many others, “Changes in 
the Conception of War,” Am. Journal of International Law, XVIII (1924), p. 765. 
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reparation can be secured by other means. Nor did it escape these 
writers that the party initiating the war, the party apparently taking 
the aggressive, might nevertheless have the just cause.? The ap- 
proach thus far is from the viewpoint of moral justice in the dispute; 
and there is no conception of community rules and organization 
which could control all war. 


II 


Later writers came to despair of such a criterion. The growth of 
nationalistic ambition proved an increasing obstacle to the solution 
of the problem which so embarrassed the scholastics, for each nation 
asserted that it was the sole judge of its own rights; and this prin- 
ciple became firmly imbedded in international law. Says Wheaton:* 


The independent societies of men, called States, acknowledge 
no common arbiter or judge, except such as are constituted by 


special compact. . . . Every State has therefore a right 
to resort to force, as the only means of redress for injuries 
inflicted upon it by others. . . . Each State is also 


entitled to judge for itself, what are the nature and extent 
of the injuries which will justify such a means of redress. 


With so unobstructed a field, States naturally proceeded to make 
war for any reason. As Frederick the Great observed, it was not 
difficult to find justificatory excuses after the event; and there was 
no requirement that the excuses offered should be submitted to 
impartial adjudication. Even during this period, however, the 
formality of presenting reasons—an insult or injury claimed, an 
attack threatened—was carefully observed, usually in the formal 
declaration of war. 

Furthermore, the absence of international organization hampered 
any effective application of the principle of the just war. The 
principle of nationalism forbade the creation of an international 
government; the lack of such government justified the making of 
war; and thus the cercle victeux was complete. 

In this situation, the modern international lawyer has been forced 
to admit that war is a circumstance beyond the power of law to 
control. He has, therefore, considered it useless, from the legal 
viewpoint, to attempt to place responsibility for it, and contented 

7 See, for example, Vitoria, in Scott, loc. cit., p. 44. 


* Wheaton, Elements of International Law (Lawrence, -» 1855), p. 361. Such a state- 
ment could be found in almost any nineteenth century text. 
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himself with efforts to ameliorate its hardships. International law, 
says Lawrence, “does not pronounce upon the moral questions that 
occupy such a large space in the writings of early publicists.’ 
“Historians, statesmen, moralists and propagandists continued 
to discuss the responsibility for and the justice of wars, but lawyers 
gave it up.’"° The futile and still unfinished dissension as to the 
responsibility for the World War bears witness to the justice of 
such an attitude. 

The abandonment of the effort to distinguish between just and 
unjust wars left much confusion as to the juridical status of war. 
According to some, it is a sad fact with which the society of nations 
must reckon, and which draws in its train certain legal consequences, 
such as laws for the regulation of methods of warfare, or changes 
brought about by treaties of peace. ‘Under international law, 
then,”’ says Wright, ‘“‘war is not a lawful institution, but an event, 
an unfortunate event.’ Hershey describes war as a political fact 
rather than a legal right." 

Other writers, however, assert that war is a legally recognized 
method of maintaining legal rights. Thus Fenwick says: “states 
are legally entitled to resort to war as a means of redress when the 
necessity of doing so seems to them warranted by the importance 
of the interests involved and justified by the principles of inter- 
national law as interpreted by themselves individually.’ And Hall 
says likewise: ‘‘It thus recognizes war as a permitted mode of giving 
effect to its decisions. ’’™ 


Whether war is a legal instrument or not would seem to be an 
academic question. That it may be, and is, employed to protect 
legal rights and to obtain redress can not be disputed. International 
law does not deny its use for this purpose, even if it does not expressly 
authorize it. Unquestionably, war is a possible sanction of law, 


® Lawrence, The Principles of International Law (7th Ed. by Winfield), p. 311. 

10 Wright, loc. cit., p. 765. See also Fenwick, International Law (New York, 1924), 
pp. 383-4, who quotes Rivier to the effect that the question is of little practical importance 
and impossible of solution. 

1 Wright, loc. cit., p. 761. He quotes Oppenheim, JI, p. 67; and Westlake, II, p. 3, that 
war isa fact recognized, but not established, by international law; and various other writers. 

12 Hershey, Essentials of International Public Law and Organization (New York, 1928), 
D. 545- 

18 Fenwick, op. cit., p. 428. See the quotation from Wheaton, at note 8, supra. ‘‘Les 
publicistes modernes admettent, presque tous, la legitimité de la guerre’’ Fauchille, Traité 
de Droit International Public, I1 (Paris, 1921), p. 8, who cites in support Kluber, Montes- 
quieu, Calvo, Giraud, Heffter, Lorimer, Oppenheim, Phillimore, and Travers-Twiss. 
Contra, Wright, loc. cit., p. 757, who cites some of the same writers. 

4 Hall, International Law (8th ed., Oxford, 1924), p. 81. 
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the ultima ratio regis, however much it may be abused. Inter- 
national law does not of course pass upon the justice of the cause, 
as Hall rightly asserts that it should do: in this, as in all other 
disputes under that law, not referred to war, it leaves that question 
to be determined by the State itself. War is nota means of deciding 
justly a dispute, but a sanction, a method of enforcing a right. 
Whether there is a right or not is another question, unfortunately 
left to the decision of the State itself. Since the State has this right, 
it may decide arbitrarily and unjustly, and then employ war with 
equal unreason to enforce its asserted right. Thus the impartial 
establishment of the right becomes a matter of great importance in 
the effort to control war. But it may be confidently asserted that 
no State will surrender its right to seek redress through war until 
satisfactory means, both for adjudicating fairly the question at issue, 
and for executing the decision, have been set up as a substitute for 
war. 

Thus, at the beginning of the present century, the effort to fix 
responsibility for war, to say in which cases it was legal and in which 
it was illegal, seemed to have been abandoned; and the world had 
resigned itself to an unregulated use of war, at the whim of the 
individual State, and with no decision as to whether it was properly 
or improperly used. Positivism, basing rules of law upon the actual 
practice of States, and misled by German theories of unlimited 
sovereignty, no longer maintained that war could be exercised only 
for the maintenance of internationally legal rights. And the recta 
ratio of natural law could not deny to the State, in the absence of 
other sanctions, the right to protect itself. War was rapidly coming 
to be regarded as inevitable, and not subject to responsible control." 

But the fight had never been wholly surrendered. Writers did 
not admit, even if they did not deny, the right to use force for pur- 
poses other than the assertion of rights. “That a nation may law- 
fully or properly begin a war at any time and under any circum- 
stances, with or without notice, in its own absolute discretion’”’ is 
held to be an unwarranted inference by Moore, in his Digest. 
Public opinion, which Fenwick rather hopelessly mentions as the 
only restrictive element against the unlimited use of war, better 
educated and informed, encouraged by the success of the Alabama 


18 Wright, loc. cit., p. 763. 
16 Moore, Digest of International Law, VII, p. 171. 
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Claims Arbitration, and horrified by the increasing destructive 
capacity of war, became more and more vocal in its opposition. 

International lawyers had become discouraged at their inability to 
determine the justness of war through decision as to the intrinsic 
merits of the dispute. Here they were brought up on a sharp bit 
by nationalistic sovereignty. The Grotian tradition of a just war 
had, then, to be abandoned; but the effort to determine when war 
could be validly made has never been given up. A distinction had 
then to be sought between two problems heretofore treated as one: 
the decision au fond, of the issue at stake; and the question of the 
circumstances, aside from the issue at stake, in which war could be 
prohibited. Thus the realization came that it was possible to set up 
criteria, quite independent of the intrinsic merits of the dispute, 
according to which a State might or might not legally undertake 
war. 

To the search for these criteria statesmen, urged on by an ever 
growing pressure of public opinion, now turned their attention; and 
many treaties and agreements reveal the varied answers found. 
The investigation of motives was not entirely abandoned. In the 
effort to offer a decision of the dispute without recourse to war, many 
arbitration treaties were signed, with the result either of removing 
the cause of war, or of providing a means for fixing responsibility in 
case war was begun. The famous Convention for the Pacific Settle- 
ment of International Disputes marked a great advance in this 
direction, which was never to be halted. Again, efforts were made 
to pick out certain types of situations in which war should be regarded 
as illegal. Illustrations are found in the various neutralized areas, 
such as Switzerland, in which war for any purpose was forbidden; 
and in the Convention with regard to the forcible collection of debts, 
at the Second Hague Conference.'7 Another method of approach 
was provided in the Bryan Treaties, which obligated signatories 
not to go to war or begin hostilities during the investigation of 
the dispute." 

III 


It was during the development of this new approach to the problem 
of the “just war” that the catastrophe of the World War arrived, 


17 It is important to note, however, that the forcible collection of debts was not forbidden 
in case of a refusal to arbitrate, which is further evidence that the absolute prohibition of 
war as a means of maintaining a right was regarded as unjust. See also the Venezuelan 
Preferential Claims case, Scott, Hague Court Reports (New York, 1916), p. 58. [Annex I]. 

18 [See Annex II.] 
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and its disastrous effects reinforced the development. An oppor- 
tunity of coordinating the various efforts was presented in the 
organization of the League of Nations, and in its constitutional 
development is comprehended all efforts to control war up to the 
Pact of Paris. 

By Article 231 of the Treaty of Versailles, Germany is not only 
held to be the aggressor, but is made responsible for losses suffered 
as a result of such aggression. This provision is doubtless valid as 
part of a treaty, but it can not be admitted that it states an accepted 
rule of international law. Indeed, the Allies, in reply to the German 
protest, asserted that ‘‘the present Treaty is intended to mark a 
departure from the tradition and practice of earlier settlements 
which have been singularly inadequate in preventing the renewal 
of war. 7 The importance of the principle may be measured by the 
violence of the German opposition to it,?° and the demands for its 
revision, and, upon the other hand, by the insistence of the Allies 
in maintaining it. 

It is, indeed, a principle of the greatest significance, if it is put 
forward as a principle of law, and not merely as an isolated claim of 
a victor for indemnity. It is to be observed that Germany was not 
held liable for violations of the law of war or of the treaty neutralizing 
Belgium, by this Article, but simply because of aggression. Such a 
statement does not go so far as to outlaw war, in the sense of making 
it an international crime, but it effectively penalizes aggressive war 
by holding the aggressor responsible for losses resulting from the 
war—a ruinous cost) At any rate, world opinion was rapidly swing- 
ing round to the idea of penalizing the State which starts a war by 
attacking the other fellow first. This feeling was not new: historians 
had expressed it in many studies, e.g., concerning the war between 
the United States and Mexico or the Franco-Prussian War. It was 
evidenced in treaties of alliance, such as the Triple Alliance, in 
which the(casus foederi3\ was aggressiony and it appeared in declara- 
tions of war, accusing the opposing party of aggression,/ Indeed, 
it can be found as far back as the seizure of Silesia by Frederick 
the Great, and earlier, The vast literature of “war guilt” impressed 
the idea indelibly. 


18 Quoted by Wright, Am. Journal of International Law, XVIII, p. 757, citing Sen. 
Doc. 149, p. 126, 66 Cong., 1 Sess. See also Wright, ‘“‘Outlawry of War,” ibid., XIX, 


p. 84. {Annex III.] : f 7 s : 
20 Ag this is written, General Hitler in Germany is openly asserting that if he comes 


to power he will by any means whatever overthrow the iniquitous Treaty of Versailles. 
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As a matter of fact, an effort was made to incorporate it as a 
principle in the Covenant of the League of Nations, but here a 
difficulty was encountered which, in the case of Germany, could be 
taken in the victor’s stride. Article 231 was, in fact, a bill of attainder 
—a legislative, rather than a judicial, decree. The situation is quite 
different when it comes to enunciating a general rule for all States, 
The same States who had no hesitancy in declaring Germany the 
aggressor and penalizing her for it, found it extremely difficult to 
agree upon a Covenant of the League of Nations in which the 
principle should be as unconditionally accepted as it had been 
imposed; and they found it even more difficult to lay down criteria 
and machinery through which aggression could be determined. The 
lesson of the World War was the great need for some means of rapid 
determination as to which belligerent was at fault; until this pre- 
liminary question was answered, the establishment of restrictive 
rules against war, or the use of sanctions, was impossible. It is not 
surprising, then, that the growing opinion against aggression should 
have been reflected in the efforts to build the League. 

The Preamble of the Covenant of the League speaks of the 
“acceptance of obligations not to resort to war,’’ which, read with 
subsequent provisions, seems to admit that war is a normal means 
of procedure.*t Two different criteria are set up in the Covenant 
for determining the validity of war. Article 10 provides for security 
against a war of external aggression, thus setting an objective 
standard, independent of motives. Articles 12-15, on the other 
hand, provide more formal criteria, requiring pacific settlement, 
holding up warlike action for a certain period of time, and regarding 
war as legitimate only in exceptional cases. In general, these pro- 
visions represent a combination of the “cooling-off’’ period of the 
Bryan Treaties, and the pledge of the Convention for the Pacific 
Settlement of International Disputes. 

But the Covenant does not succeed in defining aggressive wars, 
or in setting up very definite criteria as to the wars to be permitted. 
It is often remarked that the Anglo-Saxons dominated the making 
of the Covenant, and that their habit of thinking in terms of a delay 
between the birth of the conflict and the declaration of war is clearly 


*1 Ray, Commentaire du Pacte de la Société des Nations (Paris, 1930), p. 73. The French 
text says ‘‘certaines obligations’; the English text omits the word ‘‘certain.'’ Méiller, 
The Drafting of the Covenant (New York, 1928), II, p. 720. 
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shown therein. Thus the plan of the American League to Enforce 
Peace would have obliged members to intervene to prevent a breach 
of the public peace until the matter had been submitted to arbitra- 
tion.** By Articles 3 and 4 of the plan presented by the Fabian 
Society in England, all notion of aggression is disclaimed, and 
members were to be bound not to pursue a complaint beyond the 
stage of courteous representation until it had been first submitted 
to the International High Court, or to the International Council; 
nor could a State take up arms until one year after the date of sub- 
mission.** General Smuts thought that ‘the utmost that it seems 
possible to achieve in the present conditions of international opinion 
and practice is to provide for a breathing space before the disputants 
are free to go to war; to create a binding moratorium or period of 
delay, during which the parties to the dispute agree not to proceed 
to extremes, but to await the result of the enquiry or hearing to which 
their case has been referred.’’** Similar provisions were to be found 
in the plan of the Bryce Group, the Phillimore Plan, the House Plan, 
and Wilson’s first draft.2* The intent thus far is not so much to 
prevent or penalize war as war, but to delay it until a settlement on 
merits could be had. The intrinsic values of the dispute are still 
under consideration and not yet divorced from war, a legitimate 
sanction of the rights claimed. 

The word aggression is found in the Covenant only in Article 10, in 
which Members undertake “to respect and preserve as against 
external aggression”’ the territorial integrity and existing political 
independence of other Members. Article 10 can not be regarded as 
excluding all wars, otherwise Article 12-15 would be nonsensical. 
It would seem to provide an engagement quite distinct from those of 
other articles. To say, then, that Article 10 lays down a theoretical 
principle whose execution is provided for in the other articles, must 
be regarded as incorrect.27 The guarantee here made has no connec- 
tion with arbitration; it is simply against aggression from the outside. 

2 Komarnicki, La Question de l'Integrité Territoriale dans le Pacie de la Société des 


Nations (Paris, 1923), pp. 155-157. [Annex I 

% Lowell, A League to Enforce Peace, p. 7. See also Scelle, Le Pacte des Nations et sa 
Liaison avec le Traité de Paix (Paris, 1919), pp. 233-248. 

“Woolf, International Government (New York, 1910). pp. 378-379. [Annex IV.] 

Smuts, “The League of Nations. A Practical Suggestion,” in Miller, Drafting of 
the Covenant, II, pp. 52-53. [Annex IV.] 

% [See Annex IV] 

7 Kulski, Le Problame de la Sécurité Gone le Pacte de la Société des Nations (Paris, 
1927), Dp. 46, 51-52; Ray, Commentiaire, pp. 362-364; Komarnicki, loc. cit., 178-180. and 
157-159 where he argues against Schiicking- Webbs on this point. Nevertheless, the 
agitation over Article to has led to a wide affirmation of this viewpoint. 
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Aggression is apparently used here in its simple and original meaning 
initiative in war-making, or deliberate violation of the territory of 
another State.2* But when the Temporary Mixed Commission 
undertook to examine the word, it did not appear so simple in its 
application to particular situations. Invasion, it was said, might 
be for purposes of self-defense; nor was it always easy to detect which 
measures—e.g., mobilization—should be construed as attack. The 
attacker might be acting on the principle that the offense is the best 
defense. Germany’s great advantage in war-making was an organiza- 
tion which could strike more rapidly than any other; even if she were 
on the defensive, she could not afford to forego this advantage by 
awaiting attack. The attacking party might be asserting his rights, 
perhaps under an arbitral decree, against passive possession; indeed, 
if first attack were the criterion, States carrying on a League war 
might be accused of aggression. In the Third Committee of the 
Assembly, in 1923, it was asserted that the tests of mobilization and 
violation of frontier had lost their value.*® Furthermore, there were 
very embarrassing collateral problems: who is to decide as to the 
aggressor, and what is war—does it appear only when the attacked 
party has taken up the challenge? 

Aside from what has come to be regarded as the rather exceptional 
case of Article 10, the efforts of the League toward controlling war 
have been mostly under Articles 12-15 of the Covenant. No more 
here than elsewhere has war been eliminated/various situations are 
left in which it is regarded as legitimate, aside from wars in execution 
of obligations under the Covenant. In these Articles the word 
“aggression”’ is not found, nor is it implied, in its literal sense. 

{Concerning these provisions, Mr. Miller remarks:*! 


¢ Here there is first a covenant for delay, that is, a covenant 
against war during arbitration or inquiry and for three months 
thereafter. This is the principle of the Bryan Treaties. Then 
follows an absolute covenant against war when there is com- 
pliance with an arbitral award and an absolute covenant against 
war when there is compliance with a Council recommendation. 


28 Ray, Commentaire, p. 364; Kulski, loc. cit., pp. 51-52. 

29 It was recalled in the Permanent Advisory Commission in 1923 that it required four 
years for the Allies to regain their lost initiative in the World War. Records of the Fourth 
Assembly, 1923, Third Committee, p. 156. 

%0 Jbid., p. 183. As to the difficulties of defining aggression in this fashion, see ibdid., 
p. 116; the example offered by Russia, Oficial Journal, 1924, p. 753; Shotwell, War as an 
Instrument of National Policy (New York, 1929), pp. 213-216; Ray, Commentaire, p. 365, 
who objects that the simple notion of aggression has been diluted into a dangerous sort 
of an ideal equity. 

31 Miller, The Drafting of the Covenant, I, p. 326. 
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Thus the principle of the moratorium is consecrated. From the 
pledge to submit any dispute likely to lead to a rupture to pacific 
settlement, and in no case to resort to war until three months after 
the award, comes another important principle, found especially in 
Article 12, that there shall be no war without an attempt at peaceful 
decision of the controversy. Articles 13 and 14 and 15 provide the 
machinery for this preliminary enquiry; and Article 16 the sanctions 
to be applied should any Member resort to war in disregard of its 
covenants. 

Wars, then, under the Covenant of the League, may be licit or 
illicit. Returning now to our effort to determine when war is to be 
regarded as legally culpable, it will be recalled that public opinion 
had advanced to the stage of denouncing aggressive war as culpable. 
There is no doubt that to the average person this implied the dic- 
tionary definition of “first or unprovoked attack’’; but, as has been 
seen, it was clear that this was insufficient. The Covenant sets up 
more formal criteria, which refer to the determination of cases in 
which war shall be regarded as culpable or illegal, rather than to the 
mere determination of the aggressor, in the literal meaning of the 
word. The principles laid down by the Covenant are much broader 
than the older conception, which merely condemned aggressive wars. 
Under the Covenant it is even possible for a war in self-defense to be 
illicit, and so a war of aggression to be licit, if carried out in execution 
of the obligations of the Covenant. It becomes recognized that to 
prohibit merely aggressive wars would not stop all the wars which 
should be stopped. Nevertheless, the term has clung on; and in 
subsequent discussions, to which we must now proceed, the word 
“agegressor’’ bears the broad connotation of a State which undertakes 
a forbidden war; and this, in terms of the original Covenant, under- 
stands a war undertaken without regard for the procedure therein 
provided, that is, preliminary submission to pacific settlement. 

This important principle was not new. Grotius advocated it, 
quoting Thucydides that it “is wicked to proceed against him as a 
wrongdoer who is ready to refer the dispute to an arbitrator.’’ The 
earlier plans for peace included it: Dubois said that the enemy who 
may be fought is the one who has refused to accept or abide by arbi- 
tration. The various drafts preliminary to the Covenant of the 

% ‘* Mais l'ageression n'est pas le refus d’arbitrage: il faut tout de méme laisser aux mots 


leur sens, si l'on ne veut pas que le désordre de langage facilite les sophismes et les man- 
oeuvres de la mauvaise foi,’"” Ray, Commentaire, p. 366. 
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League included it, as we have seen, though perhaps chiefly for the 
purpose of providing a moratorium; and various claimants for the 
honor of having contributed the idea appeared during the debates 
of the League later.* It is an obviously fair proposal, indeed, the 
foundation of justice. But is equally obvious that the principle can 
not work efficiently until machinery is provided covering all disputes, 
machinery which is acceptable to States for that purpose; and, even 
more important, until the decision is taken out of the hands of the 
disputants themselves and they are obliged to submit to decisions 
given by the authority created by the community. In this respect 
the Covenant failed. It left various gaps through which legitimate 
war might still appear.** The principle is adumbrated, but not well 
worked out. 


IV 


The “ fissures’’ in the Covenant did not pass unnoticed, and efforts 
were at once undertaken to repair them so as to present an unbroken 
wall against war. The first efforts of the Assembly were directed 
toward disarmament; but it became apparent immediately that 
disarmament depended upon other factors, and in 1922, upon the 
initiative of Lord Robert Cecil, the famous Resolution Fourteen 
was adopted: “In the present state of the world many Governments 
would be unable to accept the responsibility for a serious reduction 
of armaments unless they received in exchange a satisfactory guar- 
antee of the safety of their country.” The Resolution went on to 
propose a Treaty of Mutual Guarantee, and to instruct the Tempo- 
rary Mixed Commission to prepare such a draft treaty. 

This Commission, -after considering plans offered by Cecil of 
England and Requin of France, offered a “‘ Treaty of Mutual Assist- 
ance” in which the contracting parties were to come jointly to the 
aid of any signatory which was the object of aggression. By Article I 
aggressive war is declared to be an international crime; but a war 

% The French asserted that they had proposed it to England, and that Leon Bourgeois 
had suggested it at The Hague many years before. Records of Fifth Assembly, Third Com- 
mittee, p. 21; ibid., Plenary Meetings, p. 52. Spain also claimed it: she was according 
to Quifiones de Léon, happy to give effective help in solving some of the difficulties 
attaching to the definition of aggression by framing a legal formula which secured general 
agreement,” Oficial Journal, 1925, 33rd Meeting of the Council, p. 457. The proposal is 
quoted in Madariaga, Disarmament, p. 116, note 1. See also the words of Lange, of Norway, 
Records of Fourth Assembly, 1923, Third Com., p. 37. Credit for practical utilization of the 
idea seems to be given to the plan of an American Committee, to be discussed shortly, 


* For the wars remaining licit under the Covenant, see the seven cases in Whitton. 
“La Neutralité et la Société des Nations,"" Académie de Droit International, Recueil 


des Cours, 1927, II, pp. 478-492. 
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was not a war of aggression if waged by a State which has accepted 
the unanimous recommendation of the Council, the verdict of the 
Permanent Court of International Justice or an arbitral award. 
By Article III a State might appeal to the Council if threatened with 
aggression, and it could take all necessary measures to remove such 
menace. By Article IV, if hostilities occurred, the Council should 
decide within four days which State was the object of aggression and 
deserving of assistance from other members. Thus the Treaty 
provided much more security than did the Covenant for an attacked 
State; but its guarantees were necessarily abstract until some tests 
were provided by which the Council could decide which was the 
aggressor party.*® 

This problem of defining the aggressor had been the subject of 
much study, a Special Committee having been set up for this specific 
purpose. This Committee, in its “Commentary on the Definition 
of Aggression,’’ asserted “that no satisfactory definition of what 
constitutes an act of aggression could be drawn up.”’ It concluded 
that the only procedure possible was to leave to the Council complete 

| discretion in determining the aggressor. It suggested to the Council 
some factors which might lead to a decision, such as actual economic 
and industrial mobilization; secret military mobilization, air, chem- 
ical or naval attack; presence of armed forces in another State; 
refusal to withdraw forces when suggested by Council; and a defi- 
nitely aggressive policy by one party and the consequent refusal of 
that party to submit the dispute to the Council or Court and accept 
the award. The Assembly accepted this despairing view, and 
recommended the Commentary to Governments for study.** 

A Committee of Jurists was also created to study the draft treaty. 
It objected to the original wording “aggression,’’ and proposed two 
substitutes. The first would have tied the treaty definitely to the 
Covenant: ‘“‘a war forbidden by the Covenant of the League of 
Nations either on account of its origin or of its object.”" The second 
was the form which finally appeared in Article I. The first proposal 
was of interest in that it involved the meaning of war. The technical 
definition of war would require acceptance of the challenge by the 
attacked party. The proposed change would, then, have encouraged 

% Text in Oficial Journal, 1923, p. 1521. For preliminaries, Records of Fourth Assembly, 
1923, Third Com., p. 1; for report by Bene’ explaining it, ibid., p. 197. Text is found also 
in International Conciliation, Pamphlet No. 201, Aug., 1924. [Annex V.] 


%® Records of Fourth Assembly, 1923f Third Committee, p. 200; for Commentary, ibid., 
p. 183. [Annex V.] 
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the latter to go to war in order to produce a casus foederis and gain 
help under the treaty. It would also have limited the cases in which 
the treaty applied; and Lord Robert Cecil objected that “any act of 
aggression should be considered an international crime.’’*? The pro- 
posal is of further interest in that it eliminates the concept of aggres- 
sion entirely, and returns to the idea of wars permissible under the 
Covenant. 

The responses of Governments being uniformly unfavorable, the 
projected treaty fell into oblivion, and was replaced by the Geneva 
Protocol. 


V 


When the Fifth Assembly of the League of Nations met, the fate of 
the Treaty of Mutual Assistance was clear. The Governments had, 
in their replies, pointed out many disadvantages. There was a 
decided unwillingness to entrust to a body of such political character 
as the Council the determination of so grave an issue, and a dislike 
for assuming the responsibility of sanctions against the aggressor so 
named. The feeling was the stronger in view of the lack of criteria 
by which the Council could be guided. The lack of an acceptable 
definition of aggression was recognized by all States as the chief 
defect of the treaty. The English Government felt that the treaty 
lacked the “element of certainty and reliability.’’ Various opinions 
evinced a dislike for divergence from the Covenant: according to 
Germany, “only an organic development of the Covenant can bring 
success—not a heterogeneous adjunct thereto!”” France and Poland, 
whie favoring the treaty in principle, were forced to make suggestions 
for improvement, such as picking out certain cases as “flagrant 
aggression.”” It was obvious that the chief obstacle to advance 
was the definition of aggression.** 

“Tt remained, however, for an independent though influential 
committee of private citizens of the United States to propose the 
formula with which the Fifth Assembly began its work upon the 
Protocol.’ The purpose of this group was “‘to see whether there 

%7 Records of Fourth Assembly, 1923, Third Committee, p. 22; for the Committee of 
Jurists, ibid., p. 189. [Annex Vi E 

% The replies of Governments are to be found in the Oficial Journal for 1923, passim; 
and are collected in Records of the Fifth Assembly, 1924, Third Committee, Annex 3. 

%9 Baker, The Geneva Protocol (London, 1925), p. 18; and see Hudson, in Foreign A fairs, 
Dec. 15, 1924, p. 3. The proposal is printed, with Introduction and Commentary by 


J. T. Shotwell, in International Conciliation Pamphlet No. 201, August, 1924; and is found 
in Records of Fifth Assembly, 1924, Third Committee, p. 169. [Annex VI.] 
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was any possibility of stating it so as to include the American view- 
point, as well as the European.”’ The project of a treaty prepared 
by this group was circulated, along with other proposals, by the 
Council among Members of the League. It repeats, in Article I, the 
declaration of the Treaty of Mutual Assistance, that aggressive war 
is an international crime; and defines this, in Article 2, as a war 
undertaken “for other than purposes of defense.’’ But the accepted 
contribution of the American scheme lay in its attempt to use arbitra- 
tion as an automatic test of aggression. This was praised by Paul- 
Boncour at the Fifth Assembly: “it met the fundamental criticism 
made against the Treaty of Mutual Assistance, because it replaced 
certain extremely ambiguous definitions and the consequent un- 
certainty which would bias the Governments against the obligations 
they were asked to assume by a clear and precise rule: the party 
refusing arbitration was the aggressor State and the party accepting 
it was the attacked State. France immediately supported this idea, 
which, moreover, harmonized with her own feelings since she had 
just proposed it in London, and the revered chief of the French dele- 
gation, M. Leon Bourgeois, had preached it many years before at 
The Hague.’’** This idea is found in Article 5 of the draft treaty, 
which, after authorizing any State which claims that the treaty has 
been violated to bring the case before the Permanent Court of 
International Justice, says: ‘A Signatory refusing to accept the 
jurisdiction of the Court in any such case shall be deemed an aggres- 
sor within the terms of this Treaty.”” The jurisdiction of the Court 
was to be accepted within four days. Other articles provided for the 
codification of international law, for a limited use of sanctions, for 
disarmament, commission of enquiry, etc. 

Various criticisms of this plan were offered. It contained, says 
Kulski, an absolute prohibition of aggressive war, but no counter- 
part of procedure for the settlement of disputes. Where the Treaty 
of Mutual Assistance left the determination of the aggressor to 
the Council, the American plan left it to the Court; but the Court 
is no more competent than the Council to handle ai/ cases, for not 
all are legal in nature.“ The principle that the aggressor is the 
State which refuses to submit to the Court applies only to acts of 
aggression; a war already begun is defined in terms of self-defense. 

“© Records of the Fifth Assembly, 1924, Third Committee, p. 


21. 
4! Kulski, Probleme de la Securité, p. 164; Wehberg, ‘‘Le Protocole de Genéve,”’ 
Académie de Droit International, Recueil des Cours, 1925, II, p. 22. 
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The Court would have to decide, in case of actual war, whether the 
war had been initiated for other than purposes of self-defense, a 
matter whose difficulty has already been observed. In the debates 
of the Third Committee, Schanzer of Italy asserted that there might 
be much disagreement as to whether arbitration or the award had 
been refused; objected that it was undesirable to build up a new 
organization alongside of the Covenant; and accused the plan of 
weakness in sanctions, due to American fear of a super-State.” 
However, the idea of using a refusal of arbitration as the test of 
aggression made much headway. In 1922, Lord Robert Cecil had 
added to the principle of disarmament that of guaranteeing security, 
as a necessary correlative. To maintain security was interpreted 
as preventing aggression; and so a war of aggression was, in 1923, 
declared an international crime. The embarrassment to which 
an attempt to define this crime led showed that a negative prohibi- 
tion was not sufficient; it was apparent, says Roth Williams, “that 
if there was to be any strengthening of the parts of the Covenant 
relating to the coercion of aggressors in order to make reduction of 
armaments possible, there must also be a strengthening of the part 
relating to peaceful settlement of disputes, in order to supply a 
definition of aggression and a positive alternative to war as an 
instrument of policy.’ Before a State could give up war, even 
aggressive war, as a means of protecting its rights, there must be 
positive means of maintaining those rights. These considerations 
guided the Fifth Assembly toward more effective use of Article 12 
of the Covenant. “In my opinion,” said Karnebeek of Holland, 
“Article 12 of the Covenant is the corner-stone of the whole edifice. 
The observance of Article 12 of the Covenant will be 
found to constitute one of the chief guarantees of future interna- 
tional security. ‘No war without previous appeal to arbitration 
or mediation’—that is the first commandment; and the second: 
‘after the arbitral award or the report of the Council, wait three 
months.’ ’’ And Prime Minister MacDonald asserted that the 
responsibility for aggression is usually determined by historians fifty 
years after the event, but “the one method by which we can secure, 


42 Records of the Fifth Assembly, 1924, Third Committee, pp. 15-17. See also remarks 
of the Polish and Brazilian delegates, ibid., 35, 31; and Garner, in Am. Journal of Interna- 


tional Law, X1X (1925), pp. 126-127. [Annex VI.] 
# Roth Williams, The League, the Protocol and the Empire (London, 1925), p. 54. 


“ Records of the Fifth Assembly, 1924, Plenary, pp. 49-50. 
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the one method by which we can approximate to an accurate attribu- 
tion of responsibility for aggression is arbitration.’’* 

The efforts of the Fifth Assembly, following this orientation, led 
to the Protocol for the Pacific Settlement of International Disputes, 
usually called the Geneva Protocol, which represents the highwater 
mark of the movement to control war up to the present day.** 
It was called a protocol in order to avoid any implication of a move- 
ment separate from the Covenant of the League. We have noted 
above the assiduity with which Germany and Italy protected the 
Covenant; and there were many other expressions of a similar 
nature. The purpose of the Protocol was stated to be, not an 
independent movement, but an effort to close up the “fissures” 
of the Covenant so as to block more effectively the use of war.*’ 

The Protocol does, in fact, expand the Covenant so as to forbid 
all wars of aggression. The declaration that such war is an interna- 
tional crime is found in the Preamble; but this, taken with Article 2, 
effectively prohibited aggressive war. ‘‘The operations of war, 
therefore, henceforward constitute either an international crime 
on the part of the aggressor, or a ‘sanction,’ a combined police action, 
against this aggressor by the remainder of the signatory states.’’# 
The only exceptions to the pledge not to resort to war with each other 
are self-defense, or action taken with the Council or the Assembly 
under the Covenant or Protocol. But it had already been proven 
that such provisions were of little use unless one could know, 
promptly and certainly, what is meant by aggression. The effort 
to accomplish this had so far failed. 

The definition of aggression is ingeniously worked out in Article 10 
of the Protocol. M. Politis, in his report, presented the reasoning 
through which a solution was found. There are, he said, two aspects 
to the problem. In the first place, the nature of aggression must 
be made clear; and this is not a difficult problem. But when the test 
is found, it must be applied to the facts of the situation; and this is 

45 Ibid., p. 43; and see speech by Herriot at p. 52. 

‘* Rather than the Pact of Paris. It states as effectively the principle of outlawry of 
war, and provides machinery which makes that principle real rather than ideal. Text in 
Records of the Fifth Assembly, Plenary, p. 498. [Annex VI.] 

47 Thus Branting of Sweden preferred to speak of the ‘“‘suppression of any war contrary 
to the Covenant,” rather than of wars of aggression. Records of the Fifth Assembly, 1924, 
Third Committee, Dp. 29. See the Ce made by the Brazilian and Polish delegates, 
ibid., pp. 31, 35; and of Quifiones de Léon, ibid., Plenary, p. 74; Wehberg, loc. cit., p. 30. 

48 Baker, The Geneva Protocol, p. 30. 

« The question of self-defense raised a lively discussion as to whether it should be stated 


in terms of a right or of a duty. See Records of the Fifth Assembly, First Committee, 
pp. 36, 71, 121. Also, Wehberg, loc. cit., p. 42. 
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extremely difficult. It is easy to say when the undertaking is 
violated, but hard to say which of the parties has initiated hostilities. 
If this were left to the Council for decision, there would be disad- 
vantages, whether its action were taken by unanimity or by majority. 
Consequently, the effort was to apply an automatic test, by setting 
up certain presumptions which could be regarded as equivalent to 
certainty unless the Council should, by unanimous vote, refute the 
presumption. 

The aggressor, then, is the State which goes to war in violation of 
the engagements of the Covenant or Protocol; and where hostilities 
develop, four presumptions arise under Article 10. That State is 
presumed to be the aggressor which (1) refuses to submit the dispute 
to settlement according to Articles 13-15 of the Covenant, completed 
by the Protocol; (2) fails to conform to the arbitral decision or the 
unanimous recommendation of the Council; (3) disregards a decision 
that the matter is one of exclusive domestic jurisdiction; (4) violates 
the provisional arrangements set up by the Council under Article 7. 
A war-making State to which one of these presumptions attaches is 
automatically the aggressor; and it requires the unanimous vote of 
the Council to rid it of the presumption. In cases which do not fall 
under these hypotheses, the Council is to determine the aggressor 
at once; and if it is unable to do so, it may fix an armistice, the 
violator of which is automatically the aggressor. 

The solution found, as M. Politis expressed it, is simple, but re- 
quired some finding. While it would probably have proved workable 
if put into practice, there were various undetermined contingencies. 
Thus, it was insisted that the function of the Council in notifying 
States of an aggression and calling upon them for the execution of 
sanctions against the aggressor, was purely formal, with no element 
of discretion in it.6° Yet, as has been pointed out by various persons, 
it is not always manifest when a State has refused to arbitrate, or 
when it has failed to execute the decree. Wehberg illustrates this 
point by the Cerutti affair, concerning which distinguished interna- 
tional lawyers disagreed as to whether there had been refusal to obey 
the award.*! This point was vainly pressed by M. Osusky of Czecho- 


5° According to Politis, the rapporteur, ‘In reminding the States of the obligations, the 
Council would only be performing an act of formal procedure, and it could decide by 
majority vote,’’ Records of the Fifth Assembly, 1924, p. 35. See also Kulski, Le Probleme 
de la Securité, p. 185; Dotremont, L’ Arbitrage International et le Conseil de la Société des 
Nations (Bruxelles, 1929), p. 236; Miller, The Geneva Protocol, p. 61. 

8! Wehberg, loc. cit., pp. 98-101. See also the question of Osusky, Records of the Fifth 
Assembly, First Committee, p. 48; Miller, Geneva Protocol, pp. 57-59; Roth Williams, 
loc. cit., pp. 76-84; Baker, Geneva Protocol, p. 126. 
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Slovakia. In practice, there might be disagreement in the Council— 
for presumably it must at least decide to notify States as to the 
aggressor. 

Again, it is to be noted that a mere refusal of arbitration is not 
the sole test of aggression. There must be also war. Apparently, 
States were not yet willing to be penalized for a failure to submit 
a quarrel to adjudication, or for failure to accept the award. The 
sanctions do not come into play until war has begun—which would 
seem to encourage the party in whose favor an award had been given 
to take up arms in order to call other States to his assistance. Accord- 
ing to Mr. Baker, every element of arbitration is excluded from 
the definition of aggression: “Thus the definition of aggression in 
the Protocol is the simplest and most obvious that there could be: 
aggression is resort to war; the aggressor is the State which declares 
war or, failing formal declaration, whose soldiers fire the first shot, 
first violate the territory of another State, or take other warlike 
action. This is the complete definition of aggression which the 
Protocol contains.’’* It is probably not necessary to go so far as 
does this statement. While the test of aggression is not merely a 
refusal to arbitrate, once hostilities have begun, the question of which 
party commenced hostilities is abandoned where the presumptions 
apply. The party which first crossed the frontier may be the first 
and the most willing to submit the case to pacific settlement. 

There arise, in this connection, two important points which will 
doubtless necessitate much study in the future. One of these involves 
the definition of war. Since it is usually said, by international 
lawyers, that an act of violence, an invasion for example, is not 
war until the challenge is taken up by the attacked party through 
armed resistance, there may be numerous cases of aggression which 
do not fall under the provisions of a treaty unless it is carefully 
worded. It was for this reason that a number of delegates argued 
for the substitution of the words “resort to force” for ‘resort to 
war.’ The Corfu episode illustrates this problem; and the report 
of the Committee of Jurists which advised concerning it does not 
answer the question. It has been raised with regard to the action 
of the United States in Nicaragua and elsewhere. The Report 

82 Baker, The Geneva Protocol, p. 114. 

‘8 This was proposed by the delegate from the Netherlands, and supported by various 


others. See Records of the Fifth Assembly, 1924, First Committee, pp. 35, 49, 51-52, 71-73. 
4 Madariaga, Disarmament, p. 238. 
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to the Assembly which accompanied the Geneva Protocol inter- 
preted it to include all acts of violence.** 

The other point of interest arises from the exceptions made in 
Article 2. The Assembly seemed to be clearly in favor of the doc- 
trine that it is not only the right, but the duty of a State to defend 
itself; consequently, defensive war must always be permitted, even 
encouraged. Yet, as has already been suggested, a defensive war 
may, under the Covenant of the League, be illicit. Wehberg pleads, 
on the contrary, that the State which renounces defensive as well 
as aggressive war renders a great service to the cause of peace.* 
This leads to the question as to whether aggression and defense 
are the proper criteria of legitimacy; and returns to the undercurrent 
of belief evident in the debates of the Assembly and its Committees, 
that the test should be whether or not the engagements of the Cove- 
nant have been broken. On the other hand, the exception of wars 
undertaken in behalf of the League of Nations, and under its author- 
ity, has caused discussion as to whether such action should be called 
war or not. It is clearly legitimate; the question is one of proper 
terminology, or of proper phrasing of rules. 

The Protocol, of course, failed of acceptance, primarily because of 
the fears of the English for the dangers involved in the application of 
sanctions which, in practice, might easily put upon her the burden 
of a war with the United States; who was not a signatory.*? While 
there were unquestionably defects and room for improvement, the 
Geneva Protocol remains the most elaborate and satisfactory system 
yet devised for the maintenance of peace. It is the opinion of many 
writers that any successful scheme for the control of war will involve 
a return to the principles of the Protocol.** As we shall see, they 
have never been surrendered at Geneva. 


VI 


In the same speech which marked the doom of the Protocol, Sir 
Austen Chamberlain suggested supplementing the Covenant “by 


58 General Report submitted to the Fifth Assembly by MM. Politis and Bene’, Records 
of the Fifth Assembly, First Committee, p. 117. See Miller, The Geneva Protocol, p. 56. 

56 Wehberg, loc. cit., p. 45. He says also: “L’idée qu’on ne peut sauver les interets 
vitaux d'un pays sans defense armée equivaut a déclarer la Société des Nations totalement 
impuissante."’ 

57 This situation is discussed by Madariaga, Disarmament, p. 130 et seq. 

58 See Miller, The Geneva Protocol, p. 112; Wehberg, loc. cit., pp. 16-17, 29; Madariaga, 
Disarmament, pp. 113-114; Ray, Commentaire, pp. 307-308; and remarks in the Records 
of the Sixth Assembly, 1925, Plenary, pp. 117-125 (Paul-Boncour); and Records of the 
Eighth Assembly, Third Committee, pp. 16-17 (de Brouckére) and 31 (Politis). 
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making special arrangements in order to meet special needs.’’ Secu- 
rity was still important, but it must be sought within a narrower 
range. The conversations of Stresemann, Briand and Chamberlain 
led to action; and in 1925 the Locarno system appeared. This 
includes a number of treaties, which may be divided into a system 
for the Rhine, and a system for the eastern border of Germany. 
The former is the more important for our purposes. By Article 2 
of the Treaty of Mutual Guarantee between Germany, Belgium, 
France, and Italy, an obligation is taken not to attack or invade 
or resort to war in any case except (1) for legitimate defense, explained 
as resistance to a violation of the undertaking in the previous para- 
graph, or to a “flagrant breach”’ of Articles 42 or 43 of the Treaty 
of Versailles, if this breach constitutes an unprovoked act of aggres- 
sion; (2) action in pursuance of Article 16 of the Covenant; (3) action 
resulting from a decision by the Council or Assembly, or in pursu- 
ance of Article 15, paragraph 7 if the action is directed against the 
State first to attack. All questions of every kind are to be settled 
by peaceful means. Article 4 states the casus foederis. Whenever 
one of the parties alleges that Article 2 has been violated, it shall 
bring the case before the Council. As soon as the Council is “‘satis- 
fied that such violation or breach has been committed,’’ it is to 
notify other Members of its finding and call upon them for assistance; 
but “in case of a flagrant violation of Article 2 of the Treaty or of 
a flagrant breach of Article 42 or 43 of the Treaty of Versailles,’ 
each signatory State decides for itself whether this violation “ con- 
stitutes an unprovoked act of aggression and that by reason either 
of the crossing of the frontier or of the outbreak of hostilities or of 
the assembly of armed forces in the demilitarized zone immediate 
action is necessary.’’ This decision, however, is subject to later 
revision by the Council.® 

Thus a distinction is made, for the purpose of permitting more 
rapid action, between simple aggression and flagrant aggression. 
The signatory State, making its decision in the latter case, is limited 
to the tests of unprovoked aggression, necessitating instant action 
because of crossing the frontier, outbreak of hostilities, or assembly 
of troops in the demilitarized zone. Ultimately, decision belongs 
to the Council, which is apparently given complete discretion as to 


5° The treaty is found on pp. 405-406 of League Document 1927.V. 29, Arbitration and 
Security, Systematic Survey of the Arbitration Conventions Deposited with the League of 
Nations. [Annex VII.] 
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whether the violation or breach claimed has occurred. The presump- 
tions of the Protocol may be implicit here; but the action of the 
Council is no longer automatic, for it must be “satisfied” before it 
calls for assistance. The definition of aggression is not so clear as 
in the Protocol; on the contrary, many of the older uncertainties 
reappear. The requirement of unanimity in the Council makes 
decision less sure. Provision is made in Article 5 for the case of the 
signatory which, without violating Article 2, refuses to submit to 
arbitration or to comply with the award. The Council shall propose 
what steps shall be taken and the signatories shall comply with the 
proposals. But there is no statement, as has appeared elsewhere, 
that failure to comply is to be regarded as aggression. 

The Locarno system carries on, in regional areas, the principles of 
the Protocol; but it adds nothing except procedure for quick action 
in cases of “flagrant’’ aggression. 


VII 


The failure of the Protocol left much uncertainty and confusion 
as to the next steps. Its principles are not surrendered; on the 
contrary. But it is recognized that a universal solution is impossible. 
Various proposals were made. Sweden and Japan proposed study 
of arbitration; Holland and Hungary asked for a Disarmament 
Conference. It was agreed that preparatory studies should be 
undertaken, so as to be ready for the Conference when the time 
seemed opportune. On a Spanish proposal, the Assembly passed, 
on September 25, 1925, a resolution ‘declaring afresh that a war of 
aggression should be regarded as an international crime’’; and, noting 
the efforts of States to establish treaties of arbitration, undertaking 
to work for peace ‘‘ by the sure methods of arbitration, security and 
disarmament.’’*° In December, 1925, the Preparatory Commission 
for the Disarmament Conference was set up; and in 1927, the 
Committee on Arbitration and Security. 

The efforts of 1926 and 1927 cover a wide range. It seems to be 
conceded that a universal solution is not attainable for the time 
being; and the development is toward building up security against 
an undefined aggressor, and strengthening the methods of pacific 
settlement so as to make this more practicable. At the same time, 

6 Records of the Sixth Assembly, Plenary, Annex 14, p. 403. 


[28] 


603 


there is a growing attempt to fill up the “fissures’’ of the Covenant, 
and to find in the improved Covenant a sufficient answer to all 
problems. This leads toward the elimination of all wars; and the 
attempt to define aggression seems abandoned, though it receives 
serious study one more time. The attempt to develop security is 
illustrated in a Finnish proposal of 1927 for “Financial Assistance 
to States Victims of Aggression.’’™ 

At the 1927 Assembly the Dutch proposed a resolution to resume 
the study of the principles upon which the Geneva Protocol was 
based; but, because of the frightened opposition of Sir Austen 
Chamberlain, it was modified to request the study of ‘the principles 
of disarmament, security and arbitration which are expressed in the 
Covenant.”® At the same time, in the debates over the Finnish 
proposal, debate arose as to whether each State had, under the 
Assembly Resolution of October 14, 1921, the right to decide for 
itself when the Covenant had been broken—i.e., when an aggression 
had taken place.* As a result of various tendencies such as these, 
attention was brought back to the study of the Covenant itself. 

This study was made by the Committee on Arbitration and 
Security, which reported to the Ninth Assembly three important 
Memoranda, one on Arbitration, one upon Security, and one for 
certain articles of the Covenant. The introduction to these Memo- 
randa laid down principles which were accepted by the Committee: 
First, that ‘the Covenant itself creates a measure of security which 
needs to be appreciated at its full value and that its articles are 
capable of being applied in such a way that in the majority of cases 
they can prevent war’’; second, that the will for peace “can be 
exercised effectively within the framework of the Covenant,” the 
more so that it does not provide a rigid procedure; and third, that 
security pacts between States in the same geographical areas are the 
most practical forms of supplementary guarantees. M. Politis, 
in his Memorandum on Security, emphasized the last of these 
three points; and suggested that in such regional agreements the 
parties might facilitate the designation of the aggressor by empower- 

61 The proposal is found in document 1927.1 X.8; and is discussed in 1927.I1X.11; 1927. 
IX.15; 1927.1X.16; 1928.1X.9; and 10928.1X.14. See also Madariaga, Disarmament, 
pp. 182-186. According to newspaper reports, a plan was adopted by the Eleventh 
ds of the Eighth Assembly, 1927, Plenary, pp. 39, 41, 104. 


63 Jbid., Third Committee, pp. 59-62. 
“ Oficial Journal, 1928, p. 611. [Annex VIII.] 
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ing the Council to order an armistice and by a two-thirds vote to 
declare an aggressor the State which rejected or violated the 
armistice. * 

The Memorandum by M. Rutgers, in its discussion of Article ro, 
stated a belief “that any attempt to lay down rigid or absolute 
criteria in advance for determining the aggressor would be unlikely 
in existing circumstances to lead to any practical result.’’ His 
efforts in this direction, then, are confined to summing up the various 
methods hitherto proposed; but he emphasizes the method of 
determining according to |‘violation of certain undertakings; for 
instance, refusal to submit a dispute for pacific settlement by the 
methods agreed upon, or failure to observe restrictions of a military 
nature which have been accepted.’’** The Committee thought that 
the data in this Memorandum constituted a useful summary; but 
it called attention also to the possibilities which the action of the 
Council called for in Article 11 of the Covenant offered in helping 
it to decide upon the aggressor. ®’ 

Whatever the difficulties of determining the aggressor might be, 
the Assembly was persistent in its desire to prevent aggressive 
war. At the Eighth Assembly, on the proposal of the Polish delegate, 
a resolution was passed, motivated by the belief that “a war of 
aggression can never serve as a means of settling international 
disputes and is, therefore, an international crime,’’ which declared 
that “all wars of aggression are, and shall always be, prohibited.’’** 
In the discussion upon this resolution, M. Loudon of Holland 
asserted that this was a step in the direction of the American idea 
of excluding all wars, and that ‘this first step necessitates a second, 
the forbidding of all war, since it is clear that in certain cases resort 
to arms, in fulfillment of the duty of the League itself, as, for example, 
in the exceptional cases provided for in the Locarno Treaty, can not 
be regarded as war in the strict sense of the term.’ This position 
was supported by M. Politis, who wished to condemn “ not only all 
wars of a certain category, such as wars of aggression, but in general 
all wars.’’7° 


6 Document 1928, IX, 3. This was a subsidiary method in the Geneva Protocol and 
oe brought up by the French and by the German delegations. [Annex VIII.] 


8? Official Journal, 1928, p. 648. 
68 Resolutions and Recommendations adopted by the Eighth Assembly, Oficial Journal, 
1927, Special Supplement No. 53, p. 22. [Annex IX]. 
6° Records of the Eighth Assembly, 1927, Plenary, p. 162. 
7 Ibid., Third Committee, p. 30. 
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Convinced of the impossibility of a general treaty, the Committee 
on Arbitration and Security proposed, in 1928, a number of Model 
Treaties for the Pacific Settlement of International Disputes, for 
Non-Aggression and Mutual Assistance... The Collective Treaty of 
Mutual Assistance provides that there shall be no resort to war except 
for legitimate defense, in pursuance of Article 16 of the Covenant, 
or in accordance with an Assembly or Council decision, or of Article 
15, paragraph 7. Similarly to this Article, the others follow the 
model of the Locarno agreement. The Assembly Resolution of 
September 26, 1928, pointed out that the preoccupation of the 
Assembly was respect for the liberty of States; and that there 
was no intention to exert even moral pressure upon governments 
to subscribe to the suggested engagements. For this reason, every 
possible model of treaty had been prepared; and reservations were 
allowed.” 

In the same year, upon the basis of proposals offered by Germany, 
a Model Treaty to Strengthen the Means of Preventing War was 
distributed for the consideration of Governments. Its purpose was 
“conservatory measures’; and it} would have given to the Council 
power to order provisional measures to be observed by the disputants 
so as to prevent action prejudicial to the status quo while the question 
was being settled. This idea of an armistice, it will be recalled, was 
a subordinate provision of the Geneva Protocol, and had been 
emphasized in 1926. While of value in maintaining the status quo 
and thus facilitating pacific settlement, it also offered a test of 
aggression.” 


VIII 


Meanwhile, a new movement had been gaining impetus. We have 
observed the insistence of the Assembly, expressed in various forms, 
in condemning wars of aggression; and also the reaction toward the 
Covenant of the League, which hoped to strengthen it to such a 
point that it would be sufficient to control war. At the same time, 
there had been growing in the United States a powerful sentiment 
in favor of the “outlawry of war.’’* In an effort to reconcile these 
tendencies, a suggestion appears to have been made to Premier 

71 The texts are published, with introduction, in document 1928, IX, 13. [Annex VIII.] 

7 See document 1928, IX, 8, pp. 122 ef seqg.; Oficial Journal, 1929, p. 353 

As to this movement see C. C. Morrison, The Outlawry of War (Chicago, 1927); 


Shotwell, War as an Instrument of National Policy (New York, 1929); Kellor, Security 
Against War (New York, 1924), Il, Ch. XXXIX. 
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Briand who, on April 6, 1927, proposed an engagement to outlaw 
war between France and the United States. This was followed, 
on June 20, by a draft treaty. No official utterance was heard for 
some time, but public sentiment was aggressively behind it. A 
Resolution was introduced by Senator Capper in November calling 
for such a treaty, and defining the aggressor “‘as one which, having 
agreed to submit international differences to conciliation, arbitration, 
or judicial settlement, begins hostilities without having done so.’’’ 
Senator Borah, who had already come out in support of the plan 
of the Outlawry of War committee, reintroduced his Resolution 
“that war should be outlawed as an institution or means for the 
settlement of international controversies by making it a public 
crime under the law of nations.’’’§ 

On December 28, 1927, the United States expressed its willingness 
to negotiate a treaty renouncing war as an instrument of national 
policy; but preferred that it be universal rather than bilateral. 
In the next exchange of notes the question of aggression appeared. 
The French note of January 5 spoke of renouncing wars of aggression; 
the American reply of January 11 observed that the original treaty 
form submitted “contained no such qualification or limitation,” 
but on the contrary ‘ provided unequivocally for the renunciation 
by the high contracting parties of all war as an instrument of national 
policy.’’ In this exchange of views, the two tendencies came into 
contact. The French reply, dated January 21, called attention to 
the resolution of the Assembly, which specified “that the action 
to be condemned as an international crime is aggressive war.’’ The 
problem of France lay in the question as to whether the treaty to be 
signed, in prohibiting all wars, might result in conflict with her 
obligations to the League of Nations, under which certain wars were 
not only legitimate, but perhaps even obliged. 

Secretary Kellogg, in his note of February 27, expressed the hope 
that the unequivocal renunciation of war would not violate the obliga- 
tions imposed by the Covenant, and pleaded eloquently against the 
use of the term aggression: 


If, however, such a declaration were accompanied by defini- 
tions of the word ‘‘aggressor’’ and by exceptions and qualifica- 


7% Quoted in Shotwell, loc. cit., p. 95. 

7 Quoted in Myers, Origin and Conclusion of the Paris Pact, World Peace Foundation 
Pamphlets, Vol. XII, No. 2, 1929, p. 33. For the program of the American Committee 
for the Outlawry of War, see Kellor, loc. cit., Il, p. 782. 
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tions stipulating when nations would be justified in going to 
war, its effect would be very greatly weakened and its positive 
value as a guaranty of peace virtually destroyed. The ideal 
which inspires the effort so sincerely and so hopefully put 
forward by your Government and mine is arresting and appeal- 
ing just because of its purity and simplicity. . 


In support of this position a resolution of the Sixth Conference of 
American States at Havana was cited."* The French Government 
finally accepted the principle of unlimited renunciation in statement, ' 
upon the understanding that the right of legitimate defense remained, 
and that a violation of the treaty would release other States from 
their obligations toward the treaty-breaker,”’ 

Apparently, then, Mr. Kellogg had maintained his position of 
condemning all war, without exception, Unfortunately, however, 
he surrendered the entire position in his explanation. The right 
of self-defense, he said, “is inherent in every sovereign state and is 
implicit in every treaty. Every nation is free at all times and regard- 
less of treaty provisions to defend its territory from attack or in- 
vasion and it alone is competent to decide whether circumstances 
require recourse to war in self-defense.’’"* By retaining the excep- 
tion of self-defense he had in effect admitted the concept of aggres- 
sion; and aggravated the situation by refusing to define either and 
leaving it entirely to the judgment of each State. Should public 
opinion accept this interpretation of the Pact of Paris, it would be 
greatly weakened save as the statement of a noble ideal. All the 
difficulties of the past, all the efforts of the League of Nations to 
solve them, are simply disregarded. Theoretically, the Pact of Paris 
is an advance, in that it prohibits all wars, and not merely aggressive 
wars; actually, its exceptions destroy its whole meaning, and return 
us explicitly to the old situation in which all wars are wars of self- 
defense—for it is not to be expected that a State, which has the right 
to make its own decision, would admit that it was fighting an aggres- 
sive war.”® 

76 This reference was to an introductory statement to a Resolution calling for a Con- 
ference on Arbitration and Conciliation. The same Conference, however, adopted another 
Resolution agreeing that ‘‘all aggression is considered illicit and as such is declared pro- 


hibited."’ Sixth International Conference of American States, Final Act (Habana, 1928), 
pp. 175-179. [Annex IX.] 

77 The correspondence is printed in International Conciliation, No. 243, October, 1928; 
and in World Peace Foundation Pamphlet, Vol. XII, No. 2, 1929. 


78 Identic Note of June 23, 1928. 
79 See, as to this question of aggression and self-defense, Miller, The Peace Pact of Paris 


(New York, 1928), Ch. IX; Shotwell, War as an Instrument of National Policy, pp. 57-59, 
and Ch. XIX. 
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It was natural that questions should be asked as to the relation of 
the Pact of Paris to the Covenant of the League of Nations; and by a 
Resolution of September 24, 1929, the Assembly initiated a study of 
the means by which the two could be brought into harmony. Accord- 
ing to newspaper reports of October 3, 1930, the Eleventh Assembly 
found it impossible to agree, and postponed further consideration 
until the next meeting. Some of the difficulties encountered may 
be found in the Minutes of the Committee appointed for that pur- 
pose, at its meeting in February-March, 1930. There was, for one 
thing, the impossibility, as well as impropriety, of giving an authorita- 
tive interpretation to the Pact. It was further pointed out that 
war was licit, in some cases, under the Covenant, If reconcilement 
of the Covenant with the Pact should eliminate these licit wars, 
the question arose as to whether the Covenant was weakened, and 
what should be substituted for the recourse to war which was removed 
from the Covenant. In other words, the question of sanctions 
appeared. Logically, the German Government showed, extension 
of the prohibition against war meant a widening of the field of applica- 
tion of the sanctions provided in the Covenant; and this meant new 
burdens for Members of the League—who, it may be interpolated, 
would thus be called upon to interpret and apply the American idea, 
while the United States herself shouldered no responsibility what- 
ever. The German Government called attention also to the need 
of elucidation in regard to the question of self-defense; and the 
French Government found it necessary to “make it clear as it did 
itself when signing the Pact at Paris, that this affirmation of a prin- 
ciple refers to aggressive war and must not prejudice either the right 
of legitimate self-defense or collective action by the Members of 
the League acting in accordance with Article 16 of the Covenant.” 
The discussion reveals much uncertainty as to the possibility of 
defining aggression, after the failure of so many efforts in the past; 
but no intention is revealed of eliminating from the Covenant its 
use of force, or war, asasanction. The Chinese delegate, for example, 
felt that a general prohibition of the resort to war could not be inserted 
into the Covenant without drawing the necessary consequences: 
“without organising the prevention of war and without defining 


the adequate sanctions. ’’*® 
80 Committee for the Amendment of the Covenant of the League to Bring It into 
Harmony with the Pact of Paris, Minutes, 1930, V. 10. 
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The student who takes the trouble to read through the some- 
what repetitious Annexes which follow, and which have been cur- 
sorily surveyed above, as well as the more voluminous discussions 
which they have generated, will find in them an interesting develop- 
ment of the various phases of the attack against war. Through 
them all runs the thread of aggression. Professor Shotwell says: 
“There is no final way of settling this question of peace and war 
which does not involve the definition of aggression and defense for 
the one is prohibited and the other retained, and we must know which 
is which.’’** The right of self-defense has ever been admitted; 
but to ask what is legitimate defense is to ask who is the aggressor. 

At first, this was answered in terms of rights, and involved the 
decision of the dispute at issue. But so long as each State was (or is) 
the judge of its own rights, no solution was possible in this manner. 

Later, national sovereignty being still carefully shielded, an 
attempt was made to delay war until a discussion of the merits of 
the case could be had. This was more in the hope of cooling down 
passion, than in the hope of requiring a settlement, or of defining 
aggression. General Smuts thought that more than this was not 
possible; and even the Socialist program of the Fabian group was 
solicitous of exclusive national sovereignty. The idea of sanctions 
had not yet appeared. 

When this important principle was invoked, the definition of 
aggression became of immediate importance, for now it was necessary 
to designate the State against whom the sanctions should be em- 
ployed. The difficulties of this were not realized. The Phillimore 
Plan, for instance, merely said that the State which broke the engage- 
ment became ipso facto at war with the other States. The effort 
is at first limited. Only certain wars are to be prohibited—which 
wars? Having given up the attempt to determine the legally just 
cause, other criteria had to be found. Public opinion supplied the 
test of aggression, in the sense of first attack. But this, as has been 
seen, proved impracticable for various reasons. 

Arbitrary criteria were then proposed, involving failure to follow 
a prescribed procedure, such as resort to pacific settlement, or the 
observance of provisional measures, such as an armistice. Even 

81 Shotwell, War as an Instrument of National Policy, p. 139. 
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here, however, so many difficulties appeared that universal agree- 
ment was impossible; and the movement was diverted into regional 
agreements. 

By this time, it was being realized that war is not a method for 
settling disputes, but a sanction to be utilized after this settlement. 
The further interrogation appears: who has the right to make war? 
A turn is made in the direction of a distinction between licit and illicit 
wars, a different and wider concept than that of aggression and 
defense. The answer to the question appeared to be the prohibition 
of all private, or national, war. The Pact of Paris renounces war as 
an instrument of national policy, thus leaving it free to be used 
as an inter-national instrument. This leads to the monopoly of the 
use of war in the community of nations, and its denial to a State. 

But self-defense always remains, and therefore aggression. It is 
to be observed, at this point, that self-defense in a State is quite 
different from the defense of the life or property of an individual. 
A threat to the existence, or even the possessions, of a State today 
would be a rare occurrence, the more so as Article 10 of the Covenant 
is made effective. Self-defense on the part of a State is really a 
defense of rights claimed for that State; and there must be some 
restriction upon its right to defend such claims. If a State has the 
right to decide its own rights, and then to defend them, in legitimate 
self-defense, there can be no control of war. 

It is evident that we have departed a long way from the original 
meaning of aggression as the first attack. Is it sufficient, then, to 
think in terms of aggression only? Or, to put it in other words, is 
aggressive war enough to prohibit? If the word is no longer limited 
merely to first attack; and if some aggressive wars (in that sense) 
are permissible, as is undoubtedly true—e.g., to maintain an adjudi- 
cated right—then it is not correct to delegalize aggressive war. 
On the other hand, self-defense may be illicit, as in the case of a 
State which retains possession of property awarded to another State, 
and defends itself against efforts to recover it. It is not always to 
be assumed, unless the word is given Promethean treatment, that 
where there is war, there must always be an aggressor who is guilty. 

This difficulty in the application of aggression as a test of illegality 
has been reinforced by the failure of many attempts to define aggres- 
sion. Many such expressions of hopelessness are found in the 
records of the League; and Secretary Kellogg, in explaining his 
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antipathy for the term, quoted Sir Austen Chamberlain: “I there- 
fore remain opposed to this attempt to define the aggressor, because 
I believe that it will be a trap for the innocent and a signpost for 
the guilty.’’® 

The trend seems now to be toward defining licit and illicit wars, 
and regarding only those wars as permissible which are authorized 
by the community of nations—some of them being defensive, some 
aggressive. And along with this goes the corollary that only the 
organs of the community, and not the disputant himself, can decide 
whether his war is legitimate or not. This arrangement is not 
fully realized as yet, and it leaves open some considerations of great 
importance. 

If the League of Nations admits some wars as legitimate, how is 
this to be reconciled with the outlawry of all war? Some steps 
toward answering this question have been taken. Interpretations 
have been put forward which would not entitle action taken under 
Article 16 of the Covenant as war, but rather as police action.™ 
It is apparent that the terminology of this subject is much confused. 
New definitions are necessary for such terms as war, aggression, and 
self-defense. 

Finally, the discussion comes to a head in the question of sanctions, 
with which the idea of aggression has always been very closely 
connected. The significance of the movement to outlaw war is not 
always recognized in this connection, and particularly among 
supporters of that slogan. There is, in effect, the most vital division 
here. The movement to outlaw war, as propagated in the United 
States, rejects the use of force as a sanction entirely; and this is 
reflected in the unimplemented Kellogg Pact. The divergence 
between the United States and Europe was clearly stated by Presi- 
dent Hoover, in his Armistice Day address of 1929: 


There are today two roads to that end. The European 
nations have, by the Covenant of the League of Nations, 
agreed that if nations fail to settle their differences peaceably, 


82 Quoted, from an address to the Council on Foreign Relations, on March 15, 1928, 
by Madariaga, Disarmament, p. 275. See also the discussion at the American Society of 
International Law, April 24, 1930, Proceedings, pp. 99-113. ‘‘Defensive war,’ said Mr. 
Borchard (p. 103), “‘is now the equivalent of the war-making power. . . . It would be 
more conducive to peace to drop the whole conception of ‘aggressors.’ '’ And Mr. Kings- 
bury quoted the remark of Mercutio, ‘‘A plague on both your houses.” 

83 League of Nations, Reports and Recommendations on the Subject of Article 16 of the 
Covenant, 1927, V. 14, pp. 42, 83; Oficial Journal, IX, 834; and see Foreign Policy Associa- 
tion, Information Service, IV, No. 2. 
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then force should be applied by other nations to compel them to 
be reasonable. We have refused to travel this road. We 
are confident that at least in the Western Hemisphere public 
opinion will suffice to check violence. This is the road we 


propose to travel. 


England has recently turned from the idea of security through 
sanctions to disarmament as a means of securing peace. Should this 
idea prevail, the determination of the aggressor becomes of no im- 
portance. Should the idea of sanctions prevail, the question of 
whether aggression is to be the test of their employment remains. 
So far as the United States is concerned, the question reappears in 
the proposal that the United States should refuse economic inter- 
course, and not insist upon her neutral rights, with an aggressor 
State. And in this situation, since she is not a member of the League, 
the question of the authority which is to determine the aggressor, 
the means of securing agreement between States as to the aggressor, 


becomes of especial importance. 


[ 38 J 








613 
ANNEXES 


Excerpts from: 
I. CONVENTION RESPECTING THE LIMITATION OF THE EMPLOYMENT 
OF FORCE FOR THE RECOVERY OF CONTRACT DEBTS — 


II. A Typicat “Bryan PEACE TREATY” > 
III. ARTICLE 231, TREATY OF VERSAILLES ? 
IV. PLANS FoR A LEAGUE OF NATIONS +3 


A) FABIAN SOCIETY 
B) THE SMUTS PLAN 
C) THE PHILLIMORE PLAN ~- 


V. Tue TREATY OF MuTUAL ASSISTANCE 
A) TEXT 
B) OPINION OF THE PERMANENT ADVISORY COMMISSION 
C) COMMENTARY ON THE DEFINITION OF A CASE OF AGGRESSION 
D) OBSERVATIONS OF A COMMITTEE OF JURISTS — 


VI. THe GENEVA PROTOCOL 
A) TEXT 
B) AMERICAN PLAN AND COMMENTARY 
= C) AN AUSTRALIAN PLAN 


D) A SPANISH PROPOSAL 
E) COMPARISON OF REPLIES OF GOVERNMENTS, AMERICAN PLANS, 


ETC. 
F) ANALYSIS 
ce 


VII. A Locarno TREATY 
VIII. CoMMITTEE ON ARBITRATION AND SECURITY 


A) MEMORANDUM ON SECURITY (POLITIS) 

B) MEMORANDUM ON ARTICLES I0, II, AND 16 OF THE COVENANT 
(RUTGERS) 

C) MODEL CONVENTION OF MUTUAL ASSISTANCE 


IX. OuTLAWRY OF WAR 


A) DECLARATION CONCERNING WARS OF AGGRESSION 
i/ B) RESOLUTION OF THE SIXTH CONFERENCE OF AMERICAN STATES 
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I. CONVENTION RESPECTING THE LIMITATION OF THE EMPLOYMENT OF 
FORCE FOR THE RECOVERY OF ConTRACT DeEsBts (SECOND HaGuE 
CONFERENCE) 


(Scott, The Hague Conventions of 1899 and 1907, p. 89) 


Article I 


The Contracting Powers agree not to have recourse to armed force for 
the recovery of contract debts claimed from the Government of one country 
by the Government of another country as being due to its nationals. 

This undertaking is, however, not applicable when the debtor State 
neglects or refuses to reply to an offer of arbitration, or, after accepting 
the offer, prevents any ‘‘Compromis” from being agreed on, or after the 
arbitration, fails to submit to the award. 


II. From a Typicat “Bryan PEACE TREATY” 
(United States and Guatemala, September 20, 1913) 


Article I. The high contracting parties agree that all disputes between 
them, of every nature whatsoever, which diplomacy shall fail to adjust, 
shall be submitted for investigation and report to an International Com- 
mission, to be constituted in the manner prescribed in the next succeeding 
Article; and they agree not to declare war or begin hostilities during such 
investigation and report. 


III. ARTICLE 231 OF THE TREATY OF VERSAILLES. 


The Allied and Associated Governments affirm and Germany accepts 
the responsibility of Germany and her allies for causing all the loss and 
damage to which the Allied and Associated Governments and their nationals 
have been subjected as a consequence of the war imposed upon them by 
the aggression of Germany and her allies. 


IV. PLANS FoR A LEAGUE OF NATIONS 


A) ARTICLES SUGGESTED FOR ADOPTION BY AN INTERNATIONAL CON- 
FERENCE AT THE TERMINATION OF THE PRESENT WAR. BY THE 
INTERNATIONAL AGREEMENTS COMMITTEE OF THE FABIAN RESEARCH 


DEPARTMENT / 


(Woolf, International Government, pp. 378-379) 
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Covenant Against Aggression 


3. It is a fundamental principle of these Articles that the Constituent 
States severally disclaim all desire or intention of aggression on any other 
independent Sovereign State or States, and that they agree and bind 
themselves, under all circumstances, and without any evasion or qualifica- 
tion whatever, never to pursue beyond the stage of courteous representation, 
any claim or complaint that any of them may have against another Con- 
stituent State, without first submitting such claim or complaint, either 
to the International High Court for adjudication and decision, or to the 
International Council for examination and report, with a view to arriving 
at a settlement acceptable to both parties. 


Covenant against War except as a Final Resource 


4. The Constituent States expressly bind themselves severally under 
no circumstances to address to any Constituent State an ultimatum, or 
a threat of military or naval operations in the nature of war, or of any act 
of aggression; and under no circumstances to declare war, or order mobiliza- 
tion or begin naval or military operations of the nature of war, or violate 
the territory or attack the ships of another State, otherwise than by way 
of repelling and defeating a forcible attack actually made by military or 
naval force, until the matter in dispute has been submitted as aforesaid 
to the International High Court or to the International Council, and until 
after the expiration of one year from the date of such submission. 

On the other hand, no Constituent State shall, after submission of the 
matter at issue to the International Council and after the expiration of 
the specified time, be precluded from taking any action, even to the point 
of going to war, in defense of its own honor or interests, as regards any 
issues which are not justiciable within the definition laid down by these 
Articles and which affect either its independent sovereignty or its territorial 
integrity, or require any change in its internal laws, and with regard to 
which no settlement acceptable to itself has been arrived at. 


B) THE LEAGUE OF NATIONS. A PRACTICAL SUGGESTION. BY LIEUT.- 
GEN. THE RT. HON. J. C. SMUTS, P.C. 


(Miller, The Drafting of the Covenant, II, pp. 52-54) 


I now proceed to deal briefly with the specific proposals which have 
been put forward for the purpose of preventing international disputes 
from developing into wars. The actual scope of most of these proposals 
is not to prevent wars altogether, but the more limited one of compelling 
disputants not to go to war before their dispute has been inquired into 
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and either decided or reported upon by an impartial outside authority. 
This is the furthest limit that most writers have been prepared to go. As 
long as members of the League submit their disputes for inquiry and report 
or recommendation or decision by some outside authority, their obligation 
to the League will be satisfied, and thereafter they will be free to take any 
action they like, and even to go to war. 

This may appear a weak position to take up; and yet it is not deemed 
expedient to go further. The utmost that it seems possible to achieve in 
the present conditions of international opinion and practice is to provide 
for a breathing space before the disputants are free to go to war; to createa 
binding moratorium or period of delay, during which the parties to the 
dispute agree not to proceed to extremes, but to await the results of the 
inquiry or hearing to which their case has been referred. The general 
opinion is that States will not be prepared to bind themselves further; and 
even if they do, the risk of their breaking their engagements is so great 
as to make the engagement not worth while and indeed positively danger- 
ous. The common view is that, if such a period of delay and deliberation 
is established, there will be time for extreme war passions to cool down, 
and for public opinion to be aroused and organized on the side of peace. 
And in view of the enormous force which public opinion would exert in 
such a case, the general expectation is that it will prove effective, and 
that the delay, and the opportunity thus given for further reflection and 
the expression of public opinion, will in most cases prevent the parties 
from going to war. Thus, although the engagement of the disputants is 
only to delay action pending the inquiry into or hearing of their case and 
the issue of a decision or report, the actual effect of the delay will in most 
cases be more far-reaching, and the threatened war may be prevented 
altogether. 

The moratorium must extend not only for the period of the inquiry and 
until a decision or report has been rendered, but for a reasonable time after 
such rendering, in order that the disputants may have an opportunity to 
consider whether compliance with it is possible. This will also give the 
council an opportunity for a final effort to secure the adhesion of the 
disputants to the decision or report. What is a reasonable time for this 
purpose is a matter of detail which could be left to be settled by the League. 

I have assumed that the Council will in any case be able to render a 
report or make recommendations about the dispute. But as a minority 
of three or more may veto any resolution of the council, the possibility 
has to be faced that in exceptional cases the council, in spite of all its 
efforts, may be unable to make a report or recommendation. However 
regrettable this may be, the delay would have given time for the passions 
of the disputants to cool and thus have served a useful purpose. 

Should States be forbidden to make warlike preparations during the 
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moratorium? On the whole, the answer should be in the negative, not 
only because it is practically impossible to say what warlike preparations 
are, but also because it may conceivably be in the interest of the innocent 
party, whose military preparations are behindhand, to use the interval 
of the moratorium to improve his defenses and thus give his aggressive 
opponent additional food for reflection or caution. 

While it is free to a State to go to war after the report or recommendation 
of the League has been given, it would be monstrous to permit this as 
against a State which obeys and carries out the recommendation of the 
League. If such a State is notwithstanding attacked by an unscrupulous 
opponent, the latter should be dealt with by the League, which could not 
possibly sit still and have its authority flouted. To sum up discussion, I 
make the following recommendations: 

(18) That the peace treaties shall provide that the members of 
the League bind themselves jointly and severally not to go to war 
with one another— er aa : 

(a) without previously submitting the matter in dispute to arbitra- 
tion, or to an inquiry by the Council of the League; and 

(b) until there has been an award, or a report by the Council; and 

(c) not even then, as against a member which complies with the 


award, or with the recommendation (if any) made by the Council 
in its report. 


C) THE PHILLIMORE PLAN, MARCH 20, 1918 
(Miller, The Drafting of the Covenant, II, p. 3) 


Article 1. Each of the Allied States (being the parties to this Conven- 
tion) agrees with the other Allied States collectively and separately that 
it will not go to war with another of the Allied States— 

a. without previously submitting the matter in dispute to arbitration 

or to a Conference of the Allied States; and 

b. until there has been an award or a report by the Conference, pro- 

vided that in the case mentioned in Article 12 the observance of 
this sub-clause is suspended; 
and also that it will not go to war— 
c. with another of the Allied States which complies with the award 
or with the recommendation (if any) made by the Conference in 
its report. 


Article 2. If, which may God avert, one of the Allied States should 
break the Covenant contained in the preceding Article, this State will 
become ipso facto at war with all the other Allied States, and the latter 
agree to take and to support each other in taking jointly and severally 
all such measures—military, naval, financial and economic—as will best 
avail for restraining the breach of the Covenant. 
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V. TREATY oF MuTUAL ASSISTANCE 


A) TEXT 
(Official Journal, 1923, p. 1521) 


Article I.—Pact of Non-Aggression 

The High Contracting Parties solemnly declare that aggressive war 
is an international crime and severally undertake that no one of them will 
be guilty of its commission. 

A war shall not be considered as a war of aggression if waged by a State 
which is party to a dispute and has accepted the unanimous recommenda- 
tion of the Council, the verdict of the Permanent Court of International 
Justice, or an arbitral award against a High Contracting Party which has 
not accepted it, provided, however, that the first State does not intend to 
violate the political independence or the territorial integrity of the High 
Contracting Party. 

Article II.—General Assistance 


The High Contracting Parties, jointly and severally, undertake to 
furnish assistance, in accordance with the provisions of the Present Treaty, 
to any one of their number should the latter be the object of a war of aggres- 
sion, provided that it has conformed to the provisions of the present Treaty 
regarding the reduction or limitation of armaments. 


Article III.—Menace of Aggression 


In the event of one of the High Contracting Parties being of opinion 
that the armaments of any other High Contracting Party are in excess of 
the limits fixed for the latter High Contracting Party under the provisions 
of the present Treaty, or in the event of it having cause to apprehend an 
outbreak of hostilities, either on account of the aggressive policy or prepara- 
tions of any State party or not to the present Treaty, it may inform the 
Secretary-General of the League of Nations that it is threatened with aggres- 
sion, and the Secretary-General shall forthwith summon the Council. 

The Council, if it is of opinion that there is reasonable ground for thinking 
that a menace of aggression has arisen, may take all necessary measures 
to remove such menace, and in particular, if the Council thinks right, those 
indicated in sub-paragraphs (a), (0), (c), (d) and (e) of the second para- 
graph of Article 5 of the present Treaty. 

The High Contracting Parties which have been denounced and those 
which have stated themselves to be the object of a threat of aggression 
shall be considered as especially interested and shall therefore be invited 
to send representatives to the Council in conformity with Articles 4, 15 
and 17 of the Covenant. The vote of their representatives shall, however, 
not be reckoned when calculating unanimity. 
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Article IV.—Hostilities 


In the event of one or more of the High Contracting Parties becoming 
engaged in hostilities, the Council of the League of Nations shall decide, 
within four days of notification being addressed to the Secretary-General, 
which of the High Contracting Parties are the objects of aggression and 
whether they are entitled to claim the assistance provided under the 
Treaty. 

The High Contracting Parties undertake that they will accept such 
a decision by the Council of the League of Nations. 

The High Contracting Parties engaged in hostilities shall be regarded 
as especially interested, and shall therefore be invited to send representa- 
tives to the Council (within the terms of Article 4, 13 and 17 of the Cov- 
enant), the vote of their representative not being reckoned when calculating 
unanimity; the same shall apply to States signatory to any partial agree- 
ments involved on behalf of either of the two belligerents, unless the 
remaining Members of the Council shall decide otherwise. 


B) OPINION OF THE PERMANENT ADVISORY COMMISSION REGARDING 
ASSEMBLY RESOLUTIONS XIV AND XV 


(Records of the Fourth Assembly, 1923, Third Com., pp. 115-118) 


The BELGIAN, BRAZILIAN, FRENCH, and SwWEpDISH DELEGATIONS express 
the following opinions in regard to: 


(d) How can the mutual assistance provided for by a treaty of guarantee 
be automatically brought into play? 

It is not enough merely to repeat the familiar formula, “ unprovoked 
aggression’’: for under the conditions of modern warfare it would seem 
impossible to decide, even in theory, what constitutes a case of aggression. 
Thus: 

Aggression should be defined in the treaty; 

The signs should be visible, so that the treaty may be applicable; 

Lastly, the signs should be universally recognised, in order to make the 
operation of the treaty certain. 


1. Definition of Aggression 


Hitherto, aggression could be defined as mobilisation or the violation 
of a frontier. This double test has lost its value. 

Mobilisation, which consisted, until quite recently, of a few compara- 
tively simple operations (calling up of reserves, purchases or requisitions 
and establishment of war industries, after the calling up of the men), has 
become infinitely more complicated and more difficult both to discover at 
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its origin and to follow in its development. In future, mobilisation will 
apply not merely to the army but éo the whole country before the outbreak of 
hostilities (collection of stocks of raw materials and munitions of war, 
industrial mobilisation, establishment or increased output of industries). 
All these measures which give evidence of an intention to go to war may 
lead to discussions and conflicting interpretations, thus securing decisive 
advantages to the aggressor unless action be taken. 

The violation of a frontier by “armed forces” will not necessarily be, 
in future, such an obvious act of violence as it has hitherto been. The 
expression ‘“‘armed forces” has now become somewhat indefinite, as certain 
States possess police forces and irregular troops which may or may not be 
legally constituted, but which have a definite military value. Frontiers 
themselves are not easy to define, since the treaties of 1919-1920 have 
created neutral zones, since political and military frontiers no longer 
necessarily coincide, and since air forces take no account of either. 

Moreover, the passage of the frontier by the troops of another country 
does not always mean that the latter country is the aggressor. Particularly 
in the case of small States, the object of such action may be to establish 
an initial position which shall be as advantageous as possible for the 
defending country, and to do so before the adversary has had time to mass 
his superior forces. A military offensive of as rapid a character as possible 
may therefore be a means, and perhaps the only means, whereby the 
weaker party can defend himself against the stronger. It is also conceiv- 
able that a small nation might be compelled to make use of its air forces 
in order to forestall the superior forces of the enemy and take what advan- 
tage was possible from such action. 

Finally, the hostilities between two naval Powers generally begin on 
sea by the capture of merchant vessels, or other acts of violence—very 
possibly on the high seas outside territorial waters. The same applies to 
air operations, which may take place without any violation of the air 
frontiers of States. 

These few considerations illustrate some of the difficulties inherent in 
any attempt to define the expression “cases of aggression” and raise doubt 
as to the possibility of accurately defining this expression a priors in a 
treaty, from the military point of view, especially as the question is often 
invested with a political character. 


2. Signs Which Betoken an Impending Aggression 


But, even supposing that we have defined the circumstances which con- 
stitute aggression, the existence of a case of aggression must be definitely 
established. It may be taken that the signs would appear in the following 
order: 
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Organisation on paper of industrial mobilisation. 
Actual organisation of industrial mobilisation. 
Collection of stocks of raw materials. 
Setting-on-foot of war industries. 

Preparation for military mobilisation. 

Actual military mobilisation. 

7. Hostilities. 


a 


Numbers 1 and 5 (and to some extent Number 2), which are in all cases 
difficult to recognise, may, in those countries which are not subject under 
the Peace Treaties to any obligation to disarm, represent precautions which 
every Government is entitled to take. 

Number 3 may be justified by economic reasons, such as profiting by an 
advantageous market or collecting stocks in order to guard against the 
possible closing of certain channels of supply owing to strikes, etc. 

Number 4 (setting-on-foot of war industries) is the first which may be 
definitely taken as showing an intention to commit aggression; it will, 
however, be easy to conceal this measure for a long period in countries 
which are under no military supervision. 

When Numbers 6 and 7 are known to have taken place, it is too late. 


3. Universal Recognition of Impending Aggression 


In the absence of any indisputable test, Governments can only judge 
by an impression based upon the most various factors, such as: 


The political attitude of the possible aggressor; 
His propaganda; 

The attitude of his Press and population; 

His policy on the international market, etc. 


Now, the impression thus produced will not be the same on the nations 
which are directly threatened as upon the guarantor nations; thus, as 
every Government has its own individual standpoint, no simultaneous and 
universal agreement as to the imminence of an attack is possible. 

It will be seen, in short, that the first act of war will precede the outbreak 
of military hostilities by several months or even more, and that there is 
no reason to expect any unanimous agreement as to the signs which betoken 
the imminence of danger. There is therefore a risk that the mutual assist- 
ance would only come into action in reply to military mobilisation or 
hostilities on the part of the aggressor. Such assistance, not being pre- 
ventive, will always come too Jate, and will therefore only allow of a slight 
reduction in the individual provision which must be made by each nation 
for the organisation of its own defence. 

Despite these points, in which “collective guarantees” are inferior to 
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“national guarantees,’’ we must not abandon the former class, nor must 
we give up our attempts to strengthen them. They involve, however, 
important results as regards the latter class, and those results we must 
now enumerate. 


C) COMMENTARY ON THE DEFINITION OF A CASE OF AGGRESSION 


Drawn up by a Special Committee of the Temporary 
Mixed Commission 


(Records of the Fourth Assembly, 1923, Third Com., pp. 183-185) 


1. It would be theoretically desirable to set down in writing, if it could 
be done, an exact definition of what constitutes an act of aggression. If 
such a definition could be drawn up, it would then merely remain for the 
Council to decide in each given case whether an act of aggression within 
the meaning of this definition had been committed. 

It appears, however, to be exceedingly difficult to draw up any such 
definition. In the words of the Permanent Advisory Commission, “ under 
the conditions of modern warfare, it would seem impossible to decide even 
in theory what constitutes an act of aggression.” 

2. Hitherto, according to the opinion expressed by certain members 
of the Permanent Advisory Commission, in the report drawn up by that 
Commission, “aggression could be defined as mobilisation or the violation 
of a frontier. This double test has lost its value.” 

It is further stated that: 

Mobilisation, which consisted, until quite recently, of a few com- 
paratively simple operations (calling up of reserves, purchases or 
requisitions and establishment of war industries, after the calling- 
up of the men), has become infinitely more complicated and more 
difficult both to discover as its origin and to follow in its development. 
In future, mobilisation will apply not merely to the army but fo the 
whole country before the outbreak of hostilities (collection of stocks of 
raw materials and munitions of war, industrial mobilisation, establish- 
ment or increased output of industries). All these measures, which 
give evidence of an intention to go to war, may lead to discussions 
and to conflicting interpretations, thus securing decisive advantages 
to the aggressor unless action be taken. 


3. Similarly, in the view of the Permanent Advisory Commission, the 
text of the violation of a frontier has also lost its value. 
The report states: 
The violation of a frontier by “armed forces”’ will not necessarily 
be, in future such an obvious act of violence as it has hitherto been. 
. The passage of the frontier by the troops of another country 


1 This Committee was composed as follows: Lord Robert Cecil (Chairman), Count 
Bonin-Longare, M. Janssen, M. Jouhaux, Rear-Admiral Kiyokawa, Colonel Lohner, 
Admiral Marquis de Magaz, General de Marinis Stendardo di Ricigliano, Lieut-Colonel 


Requin, Rear-Admiral Segrave. 
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does not always mean that the latter country is the aggressor. Particu- 
larly in the case of small States, the object of such action may be to 
establish an initial position which shall be as advantageous as possible 
for the defending country, and to do so before the adversary has 
had time to mass his superior forces. A military offensive of as 
rapid a character as possible may therefore be a means, and perhaps 
the only means, whereby the weaker party can defend itself against 
the stronger. It is also conceivable that a small nation might be 
compelled to make use of its air forces in order to forestall the superior 
forces of the enemy and take what advantage was possible from such 


action. 

Finally, the hostilities between two naval Powers generally begin 
on sea by the capture of merchant vessels or other acts of violence— 
very possibly on the high seas outside territorial waters. The same 
applies to air operations which may take place without any violation 
of the air frontiers of States. 


Nevertheless it is still conceivable that in many cases the invasion of 
a territory constitutes an act of aggression and, in any case, it is important 
to determine which State had violated the frontier. 

If the troops of one Power invade the territory of another, this fact in 
itself constitutes a presumption that the first Power has committed a 
wrongful act of aggression. 

But, apart from the considerations already given, this is not entirely 
conclusive. When armies have been practically in contact on the frontier 
which divides their respective countries, it may be exceedingly difficult 
to obtain conclusive evidence as to which of them first crossed the frontier; 
and, once the frontier is crossed and hostilities have begun, it may not 
be possible to know from the geographical position of the troops alone 
which State was guilty. 

4. In order to avoid such a case arising, the Council might desire, 
in certain cases where such a course could be followed without disad- 
vantage to either party, either before hostilities began or even after they 
had begun, to invite both parties to withdraw their troops a certain distance 
behind a given line. It might be that such a request could be made by the 
Council with the intimation that, if either party refused to accede to it, 
such refusal would be considered as an element in deciding which was the 
aggressor.” 

5. There may, of course, be other cases in which some action of one 
of the parties will simplify the matter by proving it clearly to be the 
aggressor. If, for example, one Power carried out a large-scale attack upon 


?Count Bonin-Longare and General de Marinis state that they would prefer that 
this article should be suppressed. 

M. Jouhaux prefers the original text, which runs as follows: ‘‘In order to avoid such a 
case arising, it might well be that the Council of the League might desire, either before 
hostilities began or even after they had begun, to invite both parties to withdraw their 
troops to a certain distance behind a given line. It might be that such a request could be 
made by the Council with the intimation that whichever party refused to accede to it would 
be considered the aggressor.” 
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the territory of the other, that would be conclusive. Similarly, a surprise 
attack by poison gas, executed from the air on the territory of the other 
party, would be decisive evidence. 

6. It may, however, be accepted that no satisfactory definition of 
what constitutes an act of aggression could be drawn up. But even 
supposing that such a definition were possible, there would still be difficulty 
in determining when an act of aggression within the meaning of the 
definition has actually taken place. In the view of the Permanent Advisory 
Commission, the signs of an inten::on of aggression would appear in the 
following order: 


(1) Organisation on paper of industrial mobilisation. 
(2) Actual organisation of industrial mobilisation. 
(3) Collection of stocks of raw materials. 

(4) Setting on foot of war industries. 

(5) Preparation for military mobilisation. 

(6) Actual military mobilisation. 

(7) Hostilities. 


Numbers (1) and (5) (and to some extent Number 2), which are in all 
cases difficult to recognise, may, in those countries which are not subject 
under the Peace Treaties to any obligation to disarm, represent precaution 
which every Government is entitled to take. 

Number (3) may be justified by economic reasons, such as profiting 
by advantageous markets or collecting stocks in order to guard against the 
possible closing of certain channels of supply owing to strikes, etc. 

Number (4) (setting on foot of war industries) is the first which may 
be definitely taken as showing an intention to commit aggression: it will, 
however, be easy to conceal this measure for a long period in countries 
which are under no military supervision. 

When Numbers (6) and (7) are known to have taken place, it is too late. 

In the absence of any indisputable test, Governments can only judge 
by an impression based upon the most various factors, such as: 


The political attitude of the possible aggressor; 
His propaganda; 

The attitude of his press and population; 

His policy on the international market, etc. 


7. One of the conclusions which follows from the above contentions 
set forth in the report of the Permanent Advisory Commission is that, 
quite apart from the material sides of the aggressive intention, the real 
act of aggression may lie not so much in orders given to its troops by 
one of the parties as in the attitude which it adopts in the negotiations 
concerning the subjects of dispute. Indeed, it might be that the real 
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aggression lies in the political policy pursued by one of the parties towards 
the other. For this reason it might perhaps appear to the Council that the 
most appropriate measures that could be taken would be to invite the two 
parties either to abstain from hostilities or to cease the hostilities they 
have begun, and to submit their whole dispute to the recommendation 
of the Council or the decision of the Permanent Court of International 
Justice, and to undertake to accept and execute whatever recommendation 
or decision either of these bodies might give. Such an invitation might 
again be accompanied by an intimation that the party which refused would 
be considered to be the aggressor. 

8. It is clear, therefore, that no simple definition of aggression can be 
drawn up, and that no simple test of when an act of aggression has actually 
taken place can be devised. It is therefore clearly necessary to leave 
the Council complete discretion in the matter, merely indicating that 
the various factors mentioned above may provide the elements of a just 
decision. 

These factors may be summarised as follows: 

(a) Actual industrial and economic mobilisation carried out by a 


State either in its own territory or by persons or societies on foreign 
territory. 


(b) Secret military mobilisation by the formation and employment 
of irregular troops or by a declaration of a state of danger of 
war which would serve as a pretext for commencing hostilities. 


(c) Air, chemical or naval attack carried out by one party against 
another. 


(d) The presence of the armed forces of one party in the territory 
of another. 


(e) Refusal of either of the parties to withdraw their armed forces 
behind a line or lines indicated by the Council.® 


(f) A definitely aggressive policy by one of the parties towards the 
other, and the consequent refusal of that party to submit the 
subject in dispute to the recommendation of the Council or to 
the decision of the Permanent Court of International Justice 
and to accept the recommendation or decision when given. 


9. In conclusion, it may be pointed out that in the case of a surprise 
attack it would be relatively easy to decide on the aggressor, but that 
in the general case, where aggression is preceded by a period of political 
tension and general mobilisation, the determination of the aggressor 
and the moment at which aggression occurred would prove very difficult. 

But it must be remembered that in such a case the Council, under the 
provisions of the Covenant, will have been engaged in efforts to avoid 
war and may therefore probably be in a position to form an opinion as to 
which of the parties is really actuated by aggressive intentions. 


*Count Bonin-Longare and General de Marinis refer to the reservations made by 
them on No. 4. 
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D) OBSERVATIONS SUBMITTED BY THE COMMITTEE OF JURISTS WITH 
REFERENCE TO ARTICLES 2-19 OF THE DRAFT TREATY OF MUTUAL 
ASSISTANCE 


(Records of the Fourth Assembly, 1923, Third Com., pp. 189-191) 
Article 2—Casus Foederis 
Wording proposed by the Committee of Jurists 


First alternative—The High Contracting Parties jointly and severally 
undertake to furnish assistance, in accordance with the provisions of the 
present Treaty, to any one of their number which, after having reduced 
its armaments in accordance with the present Treaty, may be the object 
of a war forbidden by the Covenant of the League of Nations either on account 
of its origin or of its object. 

Second alternative.—To replace the word “ aggression”’ in the text adopted 
by the Third Committee by the term “war of aggression,” and to add: 
‘“‘A war shall not be considered as a war of aggression if waged by a State 
which is party to a dispute and has accepted the unanimous recommenda- 
tion of the Council, the verdict of the Permanent Court of International 
Justice, or arbitral award, against a High Contracting Party which has not 
accepted it, provided, however, that the first State does not intend to violate 
the political independence of the territorial integrity of the High Con- 
tracting Party.” 

Observations 


1. The Committee of Jurists considers it essential to substitute the 
idea of war for that of aggression. It would certainly be unwise to con- 
sider as a casus foederis any transitory aggression which the State prin- 
cipally concerned had seen fit not to regard as a casus belli. 

2. The Committee of Jurists considers it necessary to specify more 
precisely the possibilities of intervention contemplated in this Article. 
The word “aggression” certainly covers all possible cases of recourse to 
war in violation of the Covenant, either in default of preliminary con- 
ciliatory proceedings or by virtue of a verdict of the Court of Justice 
or of a unanimous recommendation of the Council terminating such 
proceedings, or owing to the interval following the pronouncement of the 
recommendation or verdict being inadequate. But the word “aggression” 
might also apply to certain hypothetical cases and involve the carrying 
into effect of defensive mutual assistance in cases of recourse to war 
authorised by the Covenant. 

Among these other hypothetical cases it would, however, seem possible 
to disregard, without hesitation, the case of recourse to war against a 
High Contracting Party by a State in favour of which the Council had 
expressed a unanimous recommendation and which proceeded to carry 
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that recommendation into effect without threatening the political inde- 
pendence or the territorial integrity of the High Contracting Party. 

Doubt arises when we consider the case of a unanimous recommendation 
not accepted by either of the parties, or of a recommendation passed by 
means of a simple majority of votes. Would hostilities opened more than 
three months after such recommendation against a High Contracting Party 
be considered as a case of aggression? 

The Committee of Jurists pointed out previously in its general remarks 
that an affirmative answer to this question would imply an extension 
of the Council's authority for which no provision is made in the draft 
Treaty. 

On the other hand, the Committee draws the attention of the Third 
Committee to the grave difficulties with which the Council would be faced 
in the case of this extension of its duties. The case under consideration 
is as follows: a Member of the League not a Contracting Party attacks a 
Contracting Party under circumstances in which the Covenant implicitly 
authorises such a measure by Article 15, paragraph 6. 

The Treaty becomes operative, but not the Covenant. The Council is 
called upon to intervene and to organise the action to be taken by the 
High Contracting Parties against a Member of the League which is 
exercising its right. Certain members of the Council doubtless belong to 
States which are not themselves parties to the Treaty. Will they be 
able to take part in this use of the High Contracting Parties’ forces against 
the State which, while not a party to the Treaty, is exercising the right 
conferred on it by the Covenant? 

The Committee of Jurists considers that the solution of this problem 
would give rise to inextricable difficulties. 

As this might, however, be the purpose of the authors of the draft, 
the Committee think it right to indicate such textual modifications as 
would be necessary in order to remove any possible ambiguity and to 
specify exactly one or other of these solutions. 


Article 3.—Threats of Aggression 
Wording proposed by the Committee of Jurists 


First paragraph.—In the event of one of the High Contracting Parties 
being of opinion that the armaments of any other High Contracting 
Party are in excess of the limits fixed for the latter High Contracting Party 
under the provisions of the present Treaty, or in the event of it having 
cause to apprehend an outbreak of hostilities, either on account of the 
aggressive policy or military preparations of any State party or not to the 
present Treaty, it may inform the Secretary-General of the League of 
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Nations that it is threatened with aggression, and the Secretary-General 
shall forthwith summon the Council. 

Second paragraph.—The Council, if it is of opinion that there is reason- 
able ground for thinking that a menace of aggression has arisen, shall 
be empowered to take all necessary measures to remove such menace, 
and, in particular, if the Council thinks right, those indicated in sub- 
paragraphs (a), (b), (c), and (d) of the second paragraph of Article 5 
of the present Treaty. 

Third paragraph.—The High Contracting Parties which have been 
denounced and those which have stated themselves to be the object of a 
threat of aggression shall be considered as especially interested and shall 
therefore be invited to send representatives to the Council in conformity 
with Articles 4, 15, and 17 of the Covenant; the vote of their representa- 
tives shall, however, not be reckoned when calculating unanimity. 


Observations 


1. The wording of the first paragraph has been improved from a 
purely formal point of view, particular account being taken of the sugges- 
tions communicated by Lord Robert Cecil. 

2. The developments of the term “threat of aggression” contained in 
the draft, but not defined in the Covenant, do not appear to give rise to 
any difficulty in view of the latitude of appreciation left to the Council. 
For this reason the Committee of Jurists has thought fit to retain them. 

3. The Committee of Jurists does not consider it possible to authorise 
the Council, by a Treaty to which not all the Members of the League 
of Nations are parties, to put in motion the general economic blockade 
provided for in Article 16 of the Covenant in the case of a simple threat 
of aggression; such an act would exceed the obligations imposed on the 
Members by Articles 10 and 16 of the Covenant. A reservation in this 
matter has been inserted in sub-paragraph (a) of the second paragraph of 
Article 5, where this point is dealt with. 

4. M. Lange has correctly pointed out to the Third Committee the 
advisability of making rules for the right of voting on the Council in 
connection with the deliberations specified in Articles 3 and 5 as well as 
those specified in Article 4; it appeared to the Committee of Jurists, how- 
ever, that, both from the point of view of substance and of form, it would 
be difficult to lay down the necessary regulations in a single provision. 
The Committee of Jurists draws the attention of the Third Committee 
to the necessity of specifying, in each case, both the States which should 
be entitled to sit on the Council and those whose votes cannot be taken into 
account. The specific answers given by the Committee of Jurists to certain 
new questions should obviously be regarded purely as suggestions. 
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Article 4.—Determination of the Casus Foederis 
Wording proposed by the Committee of Jurists 


First paragraph.—In the event of one or more of the High Contracting 
Parties becoming engaged in hostilities, the Council of the League of 
Nations shall decide, within four days of notification being addressed to 
the Secretary-General, whether the High Contracting Party or Parties 
are the objects of aggression and whether they are entitled to claim the 
assistance provided under the Treaty. 


Second paragraph.—The High Contracting Parties undertake that they 
will accept such a decision by the Council of the League of Nations. 

Third paragraph.—The High Contracting Parties engaged in hostilities 
shall be regarded as especially interested, and shall therefore be invited 
to send representatives to the Council (within the terms of Articles 4, 15 
and 17 of the Covenant), except that the vote of their representative 
shall not be reckoned when calculating unanimity; the same shall apply 
to States signatory to any partial agreements which may become operative 
on behalf of either of the two belligerents, unless the remaining Members 
of the Council shall decide otherwise. 


Observations 


1. The original wording of the draft was open to criticism. In the 
event of a case of aggression against one of the High Contracting Parties, 
there would be no occasion to call upon the Council to determine the 
aggressor, because the aggressor would be the belligerent who was not sig- 
natory to the Treaty. The case must therefore be differently worded. 


2. There appears, moreover, grounds for enlarging the Council’s powers 
of appreciation so as to include the determining of the essential features 
constituting the aggression from the point of view of the casus foederis, 
since it has been recognised that not every war, whether it comes within 
the category of aggression or not, would render the mutual guarantee 
operative. 


3. The Committee did not consider itself competent to delete the 
term of four days imposed on the Council by the text submitted, but it 
entertains doubts on the validity of any such clause, the penalty for non- 
observance of which it is impossible to conceive. 

4. Further, in connection with the third paragraph, it calls the Com- 
mittee’s attention to the desirability of providing for the case in which 
there would be no “remaining Members,”’ or, if any, they were too few 
in number and belonged to countries too distant to permit of their taking 
authoritative and competent decisions. 
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VI. THe GENEVA PROTOCOL 
A) PROTOCOL FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES 


(Records of the Fifth Assembly, Plenary, p. 498) 


Animated by the firm desire to ensure the maintenance of general peace 
and the security of nations whose existence, independence or territories 
may be threatened; 

Recognising the solidarity of the members of the international com- 
munity; 

Asserting that a war of aggression constitutes a violation of this solidarity 
and an international crime; 

Desirous of facilitating the complete application of the system provided 
in the Covenant of the League of Nations for the pacific settlement of 
disputes between States and of ensuring the repression of international 
crimes; and 

For the purpose of realising, as contemplated by Article 8 of the Cove- 
nant, the reduction of national armaments to the lowest point consistent 
with national safety and the enforcement by common action of inter- 
national obligations; 

The undersigned, duly authorised to that effect, agree as follows: 


Article 2 


The signatory States agree in no case to resort to war either with one 
another or against a State which, if the occasion arises, accepts all the 
obligations hereinafter set out, except in case of resistance to acts of aggres- 
sion or when acting in agreement with the Council or the Assembly of 
the League of Nations in accordance with the provision of the Covenant 
and of the present Protocol. 


Article 7 


In the event of a dispute arising between two or more signatory States, 
these States agree that they will not, either before the dispute is submitted 
to proceedings for pacific settlement or during such proceedings, make any 
increase of their armaments or effectives which might modify the position 
established by the Conference for the Reduction of Armaments provided 
for by Article 17 of the present Protocol, nor will they take any measure 
of military, naval, air, industrial or economic mobilisation, nor, in general, 
any action of a nature likely to extend the dispute or render it more acute. 

It shall be the duty of the Council, in accordance with the provisions 
of Article 11 of the Covenant, to take under consideration any complaint 
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as to infraction of the above undertakings which is made to it by one or 
more of the States parties to the dispute. Should the Council be of opinion 
that the complaint requires investigation, it shall, if it deems it expedient, 
arrange for enquiries and investigations in one or more of the countries 
concerned. Such enquiries and investigations shall be carried out with 
the utmost possible despatch and the signatory States undertake to afford 
every facility for carrying them out. 

The sole object of measures taken by the Council as above provided is 
to facilitate the pacific settlement of disputes and they shall in no way 
prejudge the actual settlement. 

If the result of such enquiries and investigations is to establish an infrac- 
tion of the provisions of the first paragraph of the present Article, it shall 
be the duty of the Council to summon the State or States guilty of the 
infraction to put an end thereto. Should the State or States in question 
fail to comply with such summons, the Council shall declare them to be 
guilty of a violation of the Covenant or of the present Protocol, and shall 
decide upon the measures to be taken with a view to end as soon as possible 
a situation of a nature to threaten the peace of the world. 

For the purpose of the present Article decisions of the Council may be 
taken by a two-thirds majority. 


Article 8 


The signatory States undertake to abstain from any act which might 
constitute a threat of aggression against another State. 

If one of the signatory States is of opinion that another State is making 
preparations for war, it shall have the right to bring the matter to the 
notice of the Council. 

The Council, if it ascertains that the facts are as alleged, shall proceed 
as provided in paragraphs 2, 4, and 5 of Article 7. 


Article 9 


The existence of demilitarised zones being calculated to prevent aggres- 
sion and to facilitate a definite finding of the nature provided for in Article 
10 below, the establishment of such zones between States mutually con- 
senting thereto is recommended as a means of avoiding violation of the 
present Protocol. 

The demilitarised zones already existing under the terms of certain 
treaties or conventions, or which may be established in future between 
States mutually consenting thereto, may at the request and at the expense 
of one or more of the conterminous States, be placed under a temporary 
or permanent system of supervision to be organised by the Council. 
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Article 10 


Every State which resorts to war in violation of the undertakings con- 
tained in the Covenant or in the present Protocol is an aggressor. Violation 
of the rules laid down for a demilitarised zone shall be held equivalent 
to resort to war. 

In the event of hostilities having broken out, any State shall be presumed 
to be an aggressor, unless a decision of the Council, which must be taken 
unanimously, shall otherwise declare: 

1. If it has refused to submit the dispute to the procedure of pacific 
settlement provided by Articles 13 and 15 of the Covenant as 
amplified by the present Protocol, or to comply with a judicial 
sentence or arbitral award or with a unanimous recommendation 
of the Council, or has disregarded a unanimous report of the 
Council, a judicial sentence or an arbitral award recognising that 
the dispute between it and the other belligerent State arises out 
of a matter which by international law is solely within the domestic 
jurisdiction of the latter State; nevertheless, in the last case the 
State shall only be presumed to be an aggressor if it has not 
previously submitted the question to the Council or the Assembly, 
in accordance with Article 11 of the Covenant. 


2. If it has violated provisional measures enjoined by the Council 
for the period while the proceedings are in progress as contem- 
plated by Article 7 of the present Protocol. 


Apart from the cases dealt with in paragraphs 1 and 2 of the present 
Article, if the Council does not at once succeed in determining the aggressor, 
it shall be bound to enjoin upon the belligerents an armistice, and shall 
fix the terms, acting, if need be, by a two-thirds majority and shall super- 
vise its execution. 

Any belligerent which has refused to accept the armistice or has violated 
its terms shall be deemed an aggressor. 

The Council shall call upon the signatory States to apply forthwith 
against the aggressor the sanctions provided by Article 11 of the present 
Protocol, and any signatory State thus called upon shall thereupon be 
entitled to exercise the rights of a belligerent. 


B) AMERICAN PLAN AND COMMENTARY 
(Records of Fifth Assembly, 1924, Third Com., p. 169) 


PART I.—GENERAL MEASURES 
Chapter I.—Outlawry of Aggressive War 


Article 1.—The High Contracting Parties solemnly declare that aggres- 
sive war is an international crime. They severally undertake not to be 
guilty of its commission. 
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Article 2.—A State engaging in war for other than purposes of defense 
commits the international crime described in Article 1. 

Article 3.—The Permanent Court of International Justice shall have 
jurisdiction, on the complaint of any Signatory, to make a judgment 
to the effect that the international crime described in Article 1 has or has 
not in any given case been committed. 


Chapter II.—Acts of Aggression 


Article 4.—The High Contracting Parties solemnly declare that acts 
of aggression, even when not resulting in war, and preparations for such 
acts of aggression, are hereafter to be deemed forbidden by international 
law. 

Article 5.—In the absence of a state of war, measures of force by land, 
by sea or in the air taken by one State against another and not taken for 
purposes of defense or for the protection of human life shall be deemed to 
be acts of aggression. 

Any Signatory which claims that another Signatory has violated any 
of the terms of this Treaty shall submit its case to the Permanent Court of 
International Justice. 

A Signatory refusing to accept the jurisdiction of the Court in any such 
case shall be deemed an aggressor within the terms of this Treaty. 

Failure to accept the jurisdiction of the Court within four days after 
submission of a claim of violation of this Treaty shall be deemed a refusal 
to accept jurisdiction. 

Article 6.—The Court shall also have jurisdiction on the complaint of 
any Signatory to make a judgment to the effect that there has or has not 
in any given case been committed a violation of international law within 
the terms of Article 4. 


Commentary 
PART I.—GENERAL MEASURES 
Chapter I.—Outlawry of Aggressive War 


The phrase “‘to outlaw war,” while not. accurate from the legal stand- 
point, has acquired great vogue throughout the United States and, more 
especially, among those who have been most critical of other schemes for 
American participation in the League of Nations, on the grounds that the 
Covenant does not sufficiently safeguard against aggressive war, or that 
its provisions would involve peace-loving States in wars of others. In 
America, this phrase will be taken to indicate the whole intent and purpose 
of the Treaty and it will further its understanding and popular acceptance. 


C59] 





. 
i | 
at 

: 
if 

: 
| 
}) 
if 
| 
| | 





634 


Article 1—This has been taken over, verbally changed, from the Draft 
Treaty of the Temporary Mixed Commission. In this setting, however, 
it acquires a new character. It is no longer a mere declaration and state- 
ment of intention; it is a contract with a sanction attached. 

Article 2.—This is a further step of definition. It is purposely kept in 
very general terms leaving to the machinery which is to be set up by 
Powers to develop the systematic and detailed definition of aggression 
as time goes on. The completion of this definition is left to the Permanent 
Advisory Conference, as indicated in Articles 7 and 14, and the Permanent 
Court of International Justice. 

Article 2 is, therefore, to some extent a temporary statement, or rather 
the general terms of a future definition. 

Article 3.—This is especially important in view of Article 9. But it 
also naturally involves the question of the sanctions of Article 8. 


Chapter II.—Acts of Aggression 


This chapter covers those acts leading to competition in armaments 
as well as those leading to war itself. It is an effort to avert the menace 
of aggression; and yet, it does not include those provocative political acts 
which lie outside the technical sphere of aggression. Questions of political 
character, matters of policy, etc., are left for the conciliation of the Council 
of the League of Nations. The action of the Court is strictly limited to 
the interpretation of the terms of this Treaty itself. 

Article 4.—Just as aggressive war is declared an international crime by 
Article 1, so this Article defines acts of aggression as constituting a kind 
of international misdemeanor equally forbidden by international law. 

Article 5.—This is one of the central articles of the Treaty; it contains 
a definition of aggression. The aggressor is one who refuses to accept 
the jurisdiction of the Court. 

Special attention is called to the four-day time limit. This is inserted 
in order to prevent an aggressor from continuing war-like preparations 
while trifling with an appeal to the Court. It safeguards the security of 
the complainant’s power. 


Article 6.—This is similar to Article 3. 


C) DRAFT TREATY PREPARED BY MR. H. E. HYDE. PRESENTED TO THE 
THIRD COMMITTEE BY SIR JAMES ALLEN 


(Records of the Fifth Assembly, 1924, Third Com., p. 179) 


XII. The League to have the power to decide what constitutes ‘‘ aggres- 
sion’’ and what action it shall take in such case. 
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States outside the League have little difficulty in defining “aggression” 
and quickly realise what constitutes a casus belli. Similar powers should 
be vested in the League. Too clearly to define “aggression” would leave 
it safe for disputing States to keep just within the letter of the definition 
and not within the spirit. In this respect the League should have flexibility 


as in others. 


D) SPANISH PROPOSAL 
(Records of the Fifth Assembly, 1924, Plenary, p. 25) 


At the request of any Member of the League of Nations, the Council 
may declare that the political situation between the two States 

Members is such that precautions with a view to preserving peace are 
indispensable. The following precautionary measures may be applied: 

(a) Both Parties may be asked to withdraw their troops to a certain 
distance, to be determined by the Council, on both sides of the frontier: 

To abstain from flying over a certain neutral zone between the two 
countries; 

To abstain from allowing their navies to enter the territorial waters 
of the other State. 


Shall be presumed to be the aggressor: 

Any State which has refused to submit to the Permanent Court of 
International Justice or to the Council of the League of Nations the dispute 
which is the cause of the state of war; 

Any State which has refused to take the precautionary measures stipu- 
lated above when the Council has recommended their application. 


E) GENERAL SCHEME OF THE PROVISIONS OF THE DRAFT TREATY OF 
MUTUAL ASSISTANCE, AS COMPARED WITH THE REPLIES OF THE 
GOVERNMENTS AND THE DRAFT TREATY BY AN AMERICAN GROUP 


(Records of the Fifth Assembly, 1924, Third Com., p. 173) 


II. Aggressive War 


1. Analysis of the Draft. 

The Third Committee of the Fourth Assembly adopted the view of the 
Temporary Mixed Commission as to the advantage to be gained by causing 
the draft Treaty of Mutual Assistance, with a view to the reduction of 
armaments, to open with a solemn declaration condemning all aggressive 
war. This is the idea of Article I of the Draft Treaty. 

It would no doubt have been preferable for this article to retain the 
clear and concise form given it by the Temporary Mixed Commission. 
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The Third Committee felt itself obliged, however, to add to the text a 
precise definition of a case of legitimate war, that is to say, that of a State 
a party to a dispute having accepted the unanimous recommendation of 
the Council, the verdict of the Permanent Court of International Justice, 
or an arbitral award declaring war against another Contracting Party 
which had not accepted the decision of one of the international institutions. 

Thus, even with this exception clearly and honestly recognised and 
admitted, Article 1 still remains a solemn pact of non-aggression, the 
spirit of which should rule the application of the draft Treaty of Mutual 
Assistance. 


2. Objections made by Governments. 


The criticism most frequently formulated on this point has emphasised 
the difficulty of defining an act of aggression. This difficulty has reappeared 
in the replies of several Governments. 

It has further been pointed out that, even if the States Members of 
the League of Nations recognised an act prohibited by the Covenant as an 
act of aggression, States non-members of the League were under no obliga- 
tion to take the same view. 


3. Suggestions and Proposals. 


A large number of countries propose that arbitration should be made 
compulsory and that its field of application should be enlarged. 

One country proposes the creation, side by side with the International 
Court, of a special organisation for the settlement of political disputes. 

It is also proposed that a regular procedure should be established for 
frontier rectifications. 


4. Analysis of the American Group Draft (Articles 1, 2, 3, 10 and 11). 


Article 1 has been taken over from the draft Treaty of the Temporary 
Mixed Commission. It acquires, however, a new character; it is no longer 
a mere declaration and statement of intention, but a contract with a 
sanction attached. 

Article 2 is a further step of definition. It is kept in very general terms. 
The systematic and detailed definition of aggression will be established 
later by the organisation created by the Powers (Permanent Court of 
International Justice and Permanent Advisory Conference). 

Articles 10 and 11 form the conclusion to the part of the treaty concerning 
the outlawry of aggressive war, and contain the stipulations which establish 
the distinction being made between police measures and measures of aggres- 
sion. These two articles constitute a further safeguard against the possible 
bad faith of an aggressor. 
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IV. Definition of Aggression 


1. Analysis of the Draft. 

Article 4 defines the conditions of intervention by the Council of the 
League of Nations, and, if necessary, that of all the States Signatories, 
in case of aggression. 

All the Commissions which have collaborated directly or indirectly in 
the Draft have realised the extreme difficulty of defining a case of aggression. 

The Draft Treaty is accompanied by a “Commentary on the Definition 
of a Case of Aggression”’ drawn up by a special Committee of the Tem- 
porary Mixed Commission, with the cooperation of certain technical experts 
of the Permanent Advisory Commission, and following upon the study 
of the question by the latter Commission. The Third Committee recom- 
mended that this commentary should be forwarded to the respective 
Governments for information. 


2. Objections by the Governments. 

The Draft Treaty is—it has been said—an infringement of the sovereign 
rights of the States, in that it requires the Signatories to abdicate part of 
their sovereignty in favour of the Council and to bind themselves to accept 
its decision, both in regard to the determination of cases of aggression 
and in regard to the despatch of military forces. 

The rule concerning unanimity would, moreover, paralyse the Council 
in its decisions. 

In the opinion of many States, moreover, it appeared difficult for the 
Council to come to an agreement in regard to the determination of a case 
of aggression within a period of four days, or indeed, within any time limit. 
Certain of those States, therefore, pointed out that the guarantee of assist- 
ance given by the Treaty could not, in these circumstances, enable them 
to reduce their armaments. 

Finally, in the opinion of certain States, the procedure provided for, 
even if applied in despite of the rule of unanimity, would entail delays 
which the aggressor might utilise for destroying the State which had been 
attacked. This danger would be especially great in the case of certain 
States in unfavourable geographical circumstances (remoteness from 
States which could give assistance, or specially vulnerable frontiers). 


3. Suggestions and Proposals. 

Many countries propose that the Council should take the decision 
regarding the determination of the aggressor by a majority vote. 

It is proposed that the decision of the Council should be taken within 
a time limit of a fortnight. 

One country suggests that, with a view to facilitating the task of the 
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Council, a specific list should be drawn up of measures which might be 
considered to constitute an intention of aggression. 


4. Analysis of the American Group Draft (Articles 4, 5, 6 and 7). 

This chapter deals with acts leading to competition in armaments and 
even to war itself. It constitutes an effort to avert the menace of aggression. 
It is not, however, applicable to provocative acts of a political nature 
which lie outside the technical sphere of aggression. The intervention 
of the Court is strictly limited to the interpretation of the terms of the 
Treaty itself. 

Article 5 is one of the principal articles of the Treaty. It contains a 
definition of aggression: the aggressor is the one who refuses to accept the 
jurisdiction of the Court. 


F) ANALYSIS OF THE SCHEME 
(Records of the Fifth Assembly, 1924, First Com., pp. 121, 127) 


3. Condemnation of Aggressive War 
Article 2 


The general principle of the Protocol is the prohibition of aggressive 
war. 

Under the Covenant, while the old unlimited right of States to make 
war is restricted, it is not abolished. There are cases in which the exercise 
of this right is tolerated; some wars are prohibited and others are legitimate. 

In future the position will be different. In no case is any State signatory 
of the Protocol entitled to undertake on its own sole initiative an offensive 
war against another signatory State or against any non-signatory State 
which accepts all the obligations assumed by the signatories under the 
Protocol. 

The prohibition affects only aggressive war. It does not, of course, 
extend to defensive war. The right of legitimate self-defence continues, 
as it must, to be respected. The State attacked retains complete liberty 
to.resist by all means in its power any acts of aggression of which it may 
be the victim. Without waiting for the assistance which it is entitled to 
receive from the international community, it may and should at once 
defend itself with its own force. Its interests are identified with the general 
interest. This is a point on which there can be no doubt. 

The same applies when a country employs force with the consent of the 
Council or the Assembly of the League of Nations under the provisions of 
the Covenant and the Protocol. This eventuality may arise in two classes 
of cases: either a State may take part in the collective measures of force 
decided upon by the League of Nations in aid of one of its Members which 
is the victim of aggression; or a State may employ a force with the authori- 
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sation of the Council or the Assembly in order to enforce a decision given 
in its favour. In the former case, the assistance given to the victim of 
aggression is indirectly an act of legitimate self-defence. In the latter, 
force is used in the service of the general interest, which would be threat- 
ened if decisions reached by a pacific procedure could be violated with 
impunity. In all these cases the country resorting to war is not acting 
on its private initiative but is in a sense the agent and organ of the 
community. 

It is for this reason that we have not hesitated to speak of the exceptional 
authorisation of war. It has been proposed that the word “‘force”’ should 
be used in order to avoid any mention of “‘war’’—in order to spare the 
public that disappointment which it might feel when it found that, not- 
withstanding the solemn condemnation of war, war was still authorised 
in exceptional cases. We preferred, however, to recognise the position 
frankly by retaining the expression ‘“‘resort to war’’ which is used in the 
Covenant. If we said ‘‘force”’ instead of “ war,” we should not be altering 
the facts in any way. Moreover, the confession that war is still possible 
in specific cases has a certain value, because the term describes a definite 
and well-understood situation, whereas the expression “resort to force”’ 
would be liable to be misunderstood, and also because it emphasises the 
value of the sanctions at the disposal of the community of States bound 
by the Protocol. 


8. Determination of the Aggressor 
Article Io 


In order that the procedure of pacific settlement may be accompanied 
by the necessary sanctions, it has been necessary to provide for determining 
exactly the State guilty of aggression to which sanctions are to be applied. 

This question is a very complex one, and in the earlier work of the 
League the military experts and jurists who had had to deal with it found 
it extremely difficult. 

There are two aspects to the problem: first, aggression has to be defined, 
and, secondly, its existence has to be ascertained. 

The definition of aggression is a relatively easy matter, for it is sufficient 
to say that any State is the aggressor which resorts in any shape or form 
to force in violation of the engagements contracted by it either under the 
Covenant (if, for instance, being a Member of the League of Nations, 
it has not respected the territorial integrity or political independence of 
another Member of the League) or under the present Protocol (if for 
instance, being a signatory of the Protocol, it has refused to conform to 
an arbitral award or to a unanimous decision of the Council). This is 
the effect of Article 10, which also adds that the violation of the rules laid 
down for a demilitarised zone is to be regarded as equivalent to resort to 
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war. The text refers to resort to war, but it was understood during the 
discussion that, while mention was made of the most serious and striking 
instance, it was in accordance with the spirit of the Protocol that acts of 
violence and force, which possibly may not constitute an actual state of 
war, should nevertheless be taken into consideration by the Council. 

On the contrary, to ascertain the existence of aggression is a very difficult 
matter, for although the first of the two elements which together constitute 
aggression, namely, the violation of an engagement, is easy to verify, the 
second, namely, resort to force, is not an easy matter to ascertain. When 
one country attacks another, the latter necessarily defends itself, and 
when hostilities are in progress on both sides, the question arises which 
party began them. 

This is a question of fact concerning which opinions may differ. 

The first idea which occurs to the mind is to make it the duty of the 
Council to determine who is the aggressor. But, immediately, the question 
arises whether the Council must decide this question unanimously, or 
whether a majority vote would suffice. There are serious disadvantages in 
both solutions and they are there unacceptable. 

To insist upon a unanimous decision of the Council exposes the State 
attacked to the loss of those definite guarantees to which it is entitled, 
if one single Member of the Council—be it in good faith or otherwise— 
insists on adhering to an interpretation of the facts different from that 
of all his colleagues. It is impossible to admit that the very existence 
of a nation should be subject to such a hazard. It is not sufficient to 
point out that the Council would be bound to declare the existence of 
aggression in an obvious case and that it could not fail to carry out its 
duty. The duty would be a duty without a sanction and if by any chance 
the Council were not to do its duty, the State attacked would be deprived 
of all guarantees. 

But it would also be dangerous to rely on a majority vote of the Council. 
In that case, the danger would be incurred by the State called upon to 
furnish assistance and to support the heavy burden of common action, if it 
still entertained some doubt as to the guilt of the country against which 
it had to take action. Such a country would run the risk of having to 
conform to a decision with which it did not agree. 

The only escape from this dilemma appeared to lie in some automatic 
procedure which would not necessarily be based on a decision of the Council. 
After examining the difficulty and discussing it in all its aspects, the First 
Committee believes that it has found the solution in the idea of a presump- 
tion which shall hold good until the contrary has been established by a 
unanimous decision of the Council. 

The Committee is of opinion that this presumption arises in three cases, 
namely, when a resort to war is accompanied: 
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By a refusal to accept the procedure of pacific settlement or to 
submit to the decision resulting therefrom; 

By violation of provisional measures enjoined by the Council as 
contemplated by Article 7 of the Protocol; 

Or by disregard of a decision recognizing that the dispute arises 
out of a matter which lies exclusively within the domestic jurisdiction 
of the other party and by failure or by refusal to submit the question 
first to the Council or the Assembly. 


In these cases, even if there is not absolute certainty, there exists at 
any rate a very strong presumption which should suffice for the application 
of sanctions unless proof to the contrary has been furnished by a unanimous 
decision of the Council. 

It will be noticed that there is a characteristic difference between the 
first two cases and the third. 

In the first two cases the presumption exists when, in addition to a state 
of war, the special condition referred to is also fulfilled. 

In the third case, however, the presumption is dependent upon three 
conditions: disobedience to a decision, wilful failure to take advantage of 
the remedy provided in Article 11 of the Covenant, and the existence of 
a state of war. 

This difference is due to the necessity of taking into account the provi- 
sions of Article 5 analysed above, which, by its reference to Article 11 of 
the Covenant, renders the application of paragraph 8 of Article 15 of the 
Covenant more flexible. After very careful consideration it appeared 
that it would be unreasonable and unjust to regard as ipso facto an aggressor 
a State which, being prevented through the operation of paragraph 8 of 
Article 15 from urging its claims by pacific methods and being thus left to 
its own resources, is in despair driven to war. 

It was considered to be more in harmony with the requirements of justice 
and peace to give such a State which has been non-suited on the preliminary 
question of the domestic jurisdiction of its adversary, a last chance of 
arriving at an amicable agreement by offering it the final method of concili- 
ation prescribed in Article 11 of the Covenant. It is only if, after rejecting 
this method, it has recourse to war that it will be presumed to be an 
aggressor. 

This mitigation of the rigid character of paragraph 8 of Article 15 
has been accepted, not only because it is just, but also because it opens 
no breach in the barrier set up by the Protocol against aggressive war: it 
in no way infringes the principle—which remains unshaken—that a war 
undertaken against a State whose exclusive jurisdiction has been formally 
recognised is an international crime to be avenged collectively by the 
signatories of the Protocol. 

When a State whose demands have been met with the plea of the 
domestic jurisdiction of its adversary has employed the resource provided 
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for in Article 11 of the Covenant, the presumption of aggression falls 
to the ground. The aggression itself remains. It will be for the Council 
to decide who is responsible for the aggression in accordance with the 
procedure which will be described below. 

Apart from the above cases, there exists no presumption which can 
make it possible automatically to determine who is the aggressor. But 
this fact must be determined, and, if no other solution can be found, the 
decision must be left to the Council. The same principle applies where 
one of the parties is a State which is not a signatory of the Protocol and 
not a Member of the League. 

If the Council is unanimous, no difficulty arises. If, however, the 
Council is not unanimous, the difficulty is to be overcome by directing 
that the Council must enjoin upon the belligerents an armistice the terms 
of which it will fix if need be by a two-thirds majority and the party 
which rejects the armistice or violates it is to be held to be an aggressor. 

The system is therefore complete and is as automatic as it can be made. 

Where a presumption has arisen and is not rejected by a unanimous 
decision of the Council, the facts themselves decide who is an aggressor; 
no further decision by the Council is needed and the question of unanimity 
or majority does not present itself; the facts once established, the Council 
is bound to act accordingly. 

Where there is no presumption, the Council has to declare the fact of 
aggression; a decision is necessary and must be taken unanimously. If 
unanimity is not obtained, the Council is bound to enjoin an armistice, 
and for this purpose no decision properly speaking has to be taken: there 
exists an obligation which the Council must fulfil; it is only the fixing 
of the terms of the armistice which necessitates a decision, and for this 
purpose a two-thirds majority suffices. 

It was proposed to declare that, in cases of extreme urgency, the Council 
might determine the aggressor, or fix the conditions of an armistice, without 
waiting for the arrival of the representative which a party not represented 
among its members has been invited to send under the terms of paragraph 
5 of Article 4 of the Covenant. 

It seemed preferable, however, not to lay down any rule on this matter 
at present but to ask the special Committee which the Council is to appoint 
for the drafting of amendments to the Covenant on the lines of the Protocol, 
to consider whether such a rule is really necessary. 

It may in fact be thought that the Council already possesses all the 
necessary powers in this matter and that, in cases of extreme urgency, if 
the State invited to send a representative is too far distant from the seat 
of the Council, that body may decide that the representative shall be 
chosen from persons near at hand and shall attend the meeting within a 
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prescribed period, on the expiry of which the matter may be considered 
in his absence. 

The fact of aggression having been established by presumption or by 
unanimous decision of the Council or by refusal to accept or violation of 
the armistice, it will only remain to apply the sanctions and bring into 
play the obligations of the guarantor States. The Council will merely call 
upon them to fulfill their duty; here, again, there is no decision to be taken 
but an obligation to be fulfilled, and the question of majority or unanimous 
vote does not arise. 

It is not, indeed, a matter of voting at all. 

In order to leave no room for doubt, it has been formally laid down 
that a State which, at the invitation of the Council, engages in acts of 
violence against an aggressor is in the legal position of a belligerent and 
may consequently exercise the rights inherent in that character. 

It was pointed out in the course of the discussion that such a State 
does not possess entire freedom of action. The force employed by it must 
be proportionate to the object in view and must be exercised within the 
limits and under the conditions recommended by the Council. 


VII. Treaty oF MutuaAL GUARANTEE BETWEEN GERMANY, BELGIUM, 
FRANCE, GREAT BRITAIN AND ITALY, DONE AT LOCARNO, OCTOBER 


16, 1925 
Systematic Survey of the Arbitration Conventions, etc. 
(1927. V. 29. pp. 405-406) 


Article 2 


Germany and Belgium, and also Germany and France, mutually 
undertake that they will in no case attack or invade each other or resort 


to war against each other. 
This stipulation shall not, however, apply in the case of: 


(1) The exercise of the right of legitimate defence, that is to say, 
resistance to a violation of the undertaking contained in the 
previous paragraph or to a flagrant breach of Article 42 or 43 
of the said Treaty of Versailles, if such breach constitutes an 
unprovoked act of aggression and by reason of the assembly 
of armed forces in the demilitarised zone, immediate action is 
necessary; 

(2) Action in pursuance of Article 16 of the Covenant of the League 
of Nations; 

(3) Action as the result of a decision taken by the Assembly or by 
the Council of the League of Nations, or in pursuance of Article 15, 
paragraph 7, of the Covenant of the League of Nations, provided 
that in this last event the action is directed against a State which 
was the first to attack. . 
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Article 4 


(1) If one of the High Contracting Parties alleges that a violation of 
Article 2 of the present treaty or a breach of Articles 42 or 43 of the Treaty 
of Versailles has been or is being committed, it shall bring the question 
at once before the Council of the League of Nations. 

(2) As soon as the Council of the League of Nations is satisfied that 
such violation or breach has been committed, it will notify its finding without 
delay to the powers signatory of the present Treaty, who severally agree 
that in such case they will each of them come immediately to the assistance 
of the Power against whom the act complained of is directed. 

(3) In case of a flagrant violation of Article 2 of the present Treaty or 
of a flagrant breach of Articles 42 or 43 of the Treaty of Versailles by 
one of the High Contracting Parties, each of the other Contracting Parties 
hereby undertakes immediately to come to the help of the Party against 
whom such a violation or breach has been directed as soon as the said 
Power has been able to satisfy itself that this violation constitutes an 
unprovoked act of aggression, and that by reason either of the crossing 
of the frontier or of the outbreak of hostilities or of the assembly of armed 
forces in the demilitarised zone immediate action is necessary. Neverthe- 
less, the Council of the League of Nations, which will be seized of the 
question in accordance with the first paragraph of this Article, will issue 
its findings, and the High Contracting Parties undertake to act in accord- 
ance with the recommendations of the Council, provided that they are 
concurred in by all the Members other than the representatives of the 
Parties which have engaged in hostilities. . 


VIII. ComMITTEE ON ARBITRATION AND SECURITY 
A) MEMORANDUM ON SECURITY QUESTIONS (POLITIS) 
(1928. IX. 3. p. 19) 


79. Determination of unprovoked aggression.—The studies pursued 
for the past six years by the League of Nations have demonstrated the 
extreme complexity of the question, which must be viewed in two aspects: 
unprovoked aggression must first be defined; it must then be established. 

Considered from a general standpoint, the definition of unprovoked 
aggression presents real difficulties, as indicated in the memorandum on 
Article 10 of the Covenant submitted to the Committee on Arbitration and 
Security. 

For the purposes of a regional security pact, however, it would appear 
to be relatively simple. It is sufficient to say that the term “aggressor” 
shall be applicable to any contracting State that resorts to force in violation 
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of the undertakings entered into by it in the regional pact; for example, 
if it offers armed resistance to a final decision. 

To establish unprovoked aggression is, however, very difficult, since 
once hostilities have begun it is not always easy to say with certainty 
which of the belligerents first resorted to force. 

Two systems have been recommended: the first—unanimous decision 
by the Council, exclusive of the representatives of the belligerent parties— 
was proposed in 1925 and adopted at Locarno; the second—the automatic 
designation of the aggressor on the basis of presumptive evidence remaining 
valid until discounted by unanimous decision of the Council—formed the 
basis of the Geneva Protocol (Article 10). 

Both are open to grave objections, which are so familiar that there is 
no need to recall them here. 

As a way out of the difficulty, serious consideration should be given 
to an idea which was mentioned subsidiarily in the Geneva Protocol 
(Article 10) and was brought up again by the French delegation in the 
memorandum submitted by it in 1926 to the Preparatory Disarmament 
Commission. 

The solution suggested was to empower the Council, should it not reach 
unanimity as regards the determination of the aggressor, to order the bel- 
ligerents to observe an armistice, the conditions of which it was to fix by 
a two-thirds majority, and to agree that any belligerent refusing to consent 
to such armistice or violating it should definitively be regarded as the 
aggressor. 

This system might in principle be incorporated in a regional security 
pact, but the question as to whether the Council could decide in all cases 
by a majority vote calls for the closest consideration, as it is essential 
that that decision should be in perfect agreement with the spirit and 
mechanism of the Covenant. 


80. Flagrant aggression.—It has to be considered whether this rule 
should not, like the Rhineland Pact, admit of exception in the case of 
a flagrant violation of the mutual undertaking in no circumstances to 
resort to war. Under the Locarno system, the guarantee becomes binding 
and operative directly aggression has been established by the Council, 
when the latter is applied to by one of the contracting parties. It is, on 
the other hand, optional in the case of flagrant violation of undertakings 
entered into before intervention by the Council, in the sense that the 
guarantors reserve the right themselves to judge of the genuineness of 
the provocation and the urgency of intervention on their part. 

This system, which is quite appropriate to a situation such as the Rhine- 
land Pact had in view, might be adopted in pacts relating to areas where 
the situation is analogous. 
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B) MEMORANDUM ON ARTICLES 10, II, AND 16 OF THE COVENANT 
(RUTGERS) 
(1928. IX. 3. p. 25) 


Criteria for Determining Aggression 


116. Some useful material in regard to criteria for determining aggres- 
sion is to be found in certain treaties and in the proceedings of the Assembly 
and the Council of the League of Nations. 

117. First among these sources of information are the results of the 
investigations carried out by the Permanent Advisory Commission and 
the Special Committee of the Temporary Mixed Commission when drawing 
up the Treaty of Mutual Assistance. The reports of these bodies show 
that certain acts would in many cases constitute acts of aggression; for 
instance: 

(1) The invasion of the territory of one State by the troops of another 
State; 

(2) An attack on a considerable scale launched by one State on the 
frontiers of another State; 

(3) A surprise attack by aircraft carried out by one State over the 
territory of another State, with the aid of poisonous gases. 

The reports in question add that other cases may arise in which the 
problem would be simplified owing to some act committed by one of the 
parties to the dispute affording unmistakable proof that the party in 
question was the real aggressor. 

There are also certain factors which may serve as a basis in determining 
the aggressor: 

(a) Actual industrial and economic mobilisation carried out by a State 
either in its own territory or by persons or societies on foreign territory. 

(b) Secret military mobilisation by the formation and employment of 
irregular troops or by a declaration of a state of danger of war which would 
serve as a pretext for commencing hostilities. 

(c) Air, chemical or naval attack carried out by one party against 
another. 

(d) The presence of the armed forces of one party in the territory of 
another. 

(e) Refusal of either of the parties to withdraw its armed forces behind 
a line or lines indicated by the Council. 

(f) A definitely aggressive policy by one of the parties towards the 
other, and the consequent refusal of that party to submit the subject in 
dispute to the recommendation of the Council or to the decision of the 
Permanent Court of International Justice and to accept the recommenda- 
tion or decision when given. 
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118. The list of factors furnished by the Special Committee of the 
Temporary Mixed Commission might be supplemented by including 
the violation of certain undertakings; for instance, refusal to submit a 
dispute for pacific settlement by the methods agreed upon, or failure to 
observe restrictions of a military nature which have been accepted. 

119. As regards military restrictions, mention must be made, inter 
alia, of the following treaties, the relevant passages of which are given 
in the Appendix. 

(a) The “Rush-Bagot Agreement” between Great Britain and the 
United States, concerning naval force on the Great Lakes, signed April 
28th-29th, 1817. 

(b) The Convention between Great Britain and China, giving effect to 
Article III of the Convention of July 24th, 1886, relative to Burma and 
Tibet, signed March Ist, 1894. 

(c) The Convention between Norway and Sweden, concerning the 
establishment of a neutral zone, the dismantling of fortifications, etc., 
signed October 26th, 1905. 

(d) The treaty of Versailles. 

(e) The Convention relating to the non-fortification and neutralisation 
of the Aaland Islands, signed on October 20th, 1920. 

(f) The Treaty of Lausanne between the British Empire, France, Italy, 
Japan, Greece, Roumania, the Kingdom of the Serbs, Croats, and Slovenes 
and Turkey, signed July 24th, 1923. 

(g) The Treaty between Germany and Belgium, France, Great Britain 
and Italy, signed at Locarno on October 16, 1925. 

120. The treaties provide for the total of partial demilitarisation of 
certain zones. It is clear that a violation of these zones would in many 
circumstances—in the absence of any express stipulation—raise a pre- 
sumption of aggression. 

The value of these demilitarised zones as aids in determining the ag- 
gressor has already been recognised in the draft Treaty of Mutual Assist- 
ance which states in Article 9: 

In order to facilitate the application of the present Treaty, any 
High Contracting Party may negotiate, sheath the agency of the 
Council, with one or more neighbouring countries for the establish- 
ment of demilitarised zones. 

Paragraph 1 of Article 9 of the Protocol of Geneva contains the following 
provision: 

The existence of demilitarised zones being calculated to prevent 
aggression and to facilitate a definite finding of the nature provided 
for in Article 10 below, the establishment of such zones between 


States mutually consenting thereto is recommended as a means 
of avoiding violations of the present Protocol. 
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121. Special importance was given to the demilitarised zone in the 
Rhine Pact. This Treaty declares that resistance offered to a violation 
of the Rhineland Demilitarised Zone shall be deemed to be the exercise 
of a legitimate right of defence, in derogation from the mutual undertaking 
to refrain from aggression, when such violation constitutes an unprovoked 
act of aggression and when, by reason of the assembly of armed forces in 
the demilitarised zone, immediate action is necessary. This Treaty further 
provides that, in case of a flagrant violation of the Demilitarised Rhine- 
land Zone, the guarantor powers shall immediately come to the help of 
the party against whom such a violation or breach has been directed as 
soon as they have been able to satisfy themselves that this violation 
constitutes an unprovoked act of aggression, and that, by reason either of 
the crossing of the frontier or of the outbreak of hostilities or of the assembly 
of armed forces in the demilitarised zone, immediate action is necessary. 
Nevertheless, the Council of the League of Nations, which will be seized 
of the question if one of the contracting parties undertake in such a case 
to act in accordance with the recommendations of the Council, provided 
that they are concurred in by all the members other than the representa- 
tives of the parties which have engaged in hostilities. 


122. In the event of hostilities having broken out, the Protocol of 
Geneva laid down explicitly that a State might be presumed to be an 
aggressor in the following circumstances, unless a decision of the Council, 
which must be taken unanimously, should declare otherwise: 


(1) If it has refused to accept the procedure for a pacific settlement 
or to comply with the decision rendered in pursuance of that procedure. 

(2) If it has violated the provisional measures enjoined by the 
Council to prevent preparations for war being carried on during 
the proceedings for pacific settlement; 

(3) Disregard of a decision recognising that the dispute lies 
solely within the domestic jurisdiction of the other party, if the 
State in question has failed or refused previously to submit the 
question to the Council or to the Assembly. 


The Protocol further declared that a belligerent which refused to accept, 
or violated, an armistice enjoined by the Council was to be deemed an 
aggressor. 

When the Council had called upon the signatory States to apply against 
the aggressor the sanctions provided by the Protocol, any signatory State 
thus called upon was thereupon entitled to exercise the rights of a 
belligerent. 

123. The Report of the Committee of the Council on Article 11 of the 
Covenant points out that the action which the Council has to take in case 
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of a conflict, in virtue of Article 11 and other articles of the Covenant, 
will provide it with valuable material which will assist it in determining 
the aggressor, in case war should break out in spite of all the efforts made 
to prevent hostilities, or to suspend them after they have begun. It is 
clear that the nature and extent of the cooperation which the parties to 
the dispute are willing to afford to the Council cannot fail to exercise 
considerable influence upon the decision of that body. 


C) MODEL CONVENTION ON MUTUAL ASSISTANCE 
(1928. IX. 12. p. 32) 


Article 1. Each of the high céntracting parties undertakes, in regard 
to each of the other parties, not to attack or invade the territory of another 
contracting party, and in no case to resort to war against another con- 
tracting party. 

This stipulation shall not, however, apply in the case of: 

(1) The exercise of the right of legitimate defence—that is to 
say, resistance to a violation of the undertaking contained in the 
first paragraph; . 

(2) Action in pursuance of Article 16 of the Covenant of the 
League of Nations; - 

(3) Action as a result of a decision taken by the Assembly or by the 
Council of the League of Nations or in pursuance of Article 15, para- 
graph 7, of the Covenant of the League of Nations, provided that in 
this last event the action is directed against a State which was the 
first to attack. 


IX. OuTLAWRY OF WAR 
A) DECLARATION CONCERNING WARS OF AGGRESSION 
(Official Journal, 8th Assembly, Special Supplement No. 53, p. 22) 


The Assembly, 

Recognising the solidarity which unites the community of nations; 

Being inspired by a firm desire for the maintenance of general peace; 

Being convinced that a war of aggression can never serve as a means of 
settling international disputes, and is, in consequence, an international 
crime; 

Considering that a solemn renunciation of all wars of aggression would 
tend to create an atmosphere of general confidence calculated to facilitate 
the progress of the work undertaken with a view to disarmament; 


Declares: 
(1) That all wars of aggression are, and shall always be, prohibited; 


(2) That every pacific means must be employed to settle disputes, of 
every description, which may arise between States. 
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The Assembly declares that States Members of the League are under 
an obligation to conform to these principles. 


B) RESOLUTION OF THE SIXTH CONFERENCE OF AMERICAN STATES 
(Sixth International Conference of American States, Final Act, p. 179) 


The Sixth International Conference of American States: 

Considering: 

That the American nations should always be inspired in solid cooperation 
for justice and the general good: 

That nothing is so opposed to this cooperation as the use of violence: 

That there is no international controversy, no matter how serious it 
may be, which cannot be peacefully arranged if the parties desire in reality 
to arrive at a pacific settlement: 

That war of aggression constitutes an international crime against the 
human species: 

Resolves: 

1. All aggression is considered illicit and as such is declared prohibited. 

2. The American States will employ all pacific means to settle con- 
flicts which may arise between them. 
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